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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 99-076-3]

Oriental Fruit Fly; Removal of
Quarantined Area

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the Oriental fruit fly
regulations by removing the quarantine
on a portion of Los Angeles County, CA,
and by removing the restrictions on the
interstate movement of regulated
articles from that area. The quarantine
was necessary to prevent the spread of
Oriental fruit fly into noninfested areas
of the United States. We have
determined that the Oriental fruit fly
has been eradicated from this portion of
Los Angeles County, CA, and that the
quarantine and restrictions on the
interstate movement of regulated
articles from this area are no longer
necessary. This portion of Los Angeles
County, CA, was the last remaining area
in California quarantined for the
Oriental fruit fly. As a result of the
interim rule, there are no longer any
areas in the continental United States
quarantined because of the Oriental fruit
fly.

EFFECTIVE DATE: The interim rule
became effective on May 2, 2000.

FOR FURTHER INFORMATION CONTACT: Mr.
Wilmer E. Snell, Operations Officer,
Invasive Species and Pest Management
Staff, PPQ, APHIS, 4700 River Road
Unit 134, Riverdale, MD 20737-1236;
(301)734-8747.

SUPPLEMENTARY INFORMATION:

Background

In an interim rule effective May 2,
2000, and published in the Federal
Register on May 8, 2000 (65 FR 26487—
26488, Docket No. 99-076-2), we
amended the Oriental fruit fly
regulations, contained in §§ 301.93
through 301.93-10, by removing a
portion of Los Angeles County, CA,
from the list of quarantined areas in
§301.93-3(c). That action relieved
unnecessary restrictions on the
interstate movement of regulated
articles from this area.

Comments on the interim rule were
required to be received on or before July
7, 2000. We did not receive any
comments. Therefore, for the reasons
given in the interim rule, we are
adopting the interim rule as a final rule.

This action also affirms the
information contained in the interim
rule concerning Executive Order 12866
and the Regulatory Flexibility Act,
Executive Orders 12372 and 12988, and
the Paperwork Reduction Act.

Further, for this action, the Office of
Management and Budget has waived the
review process required by Executive
Order 12866.

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

PART 301—DOMESTIC QUARANTINE
NOTICES

Accordingly, we are adopting as a
final rule, without change, the interim
rule that amended 7 CFR part 301 and
that was published at 65 FR 26487—
26488 on May 8, 2000.

Authority: Title IV, Pub. L. 106-224, 114

Stat. 438, 7 U.S.C. 7701-7772; 7 U.S.C. 166;
7 CFR 2.22, 2.80, and 371.3.

Done in Washington, DC, this 18th day of
August 2000.
Bobby R. Acord,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 00-21647 Filed 8—23-00; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 98—-082-6]

Mexican Fruit Fly Regulations;
Removal of Regulated Area

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the Mexican fruit fly
regulations by removing the regulated
portion of San Diego County, CA, from
the list of regulated areas. We have
determined that the Mexican fruit fly
has been eradicated from this area and
that restrictions on the interstate
movement of regulated articles from this
area are no longer necessary to prevent
the spread of the Mexican fruit fly into
noninfested areas of the United States.
This action relieves unnecessary
restrictions on the interstate movement
of regulated articles from the previously
regulated area. As a result of the interim
rule, there are no longer any areas
regulated for the Mexican fruit fly in the
State of California.

EFFECTIVE DATE: The interim rule
became effective on July 25, 1999.

FOR FURTHER INFORMATION CONTACT: Mr.
Michael Stefan, Operations Officer,
Invasive Species and Pest Management
Staff, PPQ, APHIS, 4700 River Road
Unit 134, Riverdale, MD 20737-1236;
(301) 734-8247.

In an interim rule effective July 25,
1999, and published in the Federal
Register on July 26, 1999 (64 FR 40281—
40282, Docket No. 98-082-5), we
amended the Mexican fruit fly
regulations (contained in 7 CFR 301.64
through 301.64-10) by removing a
portion of San Diego County, CA, from
the list of regulated areas in § 301.64—
3(c). That action relieved unnecessary
restrictions on the interstate movement
of regulated articles from this area. As
a result of that action, there are no
longer any areas regulated for the
Mexican fruit fly in the State of
California.

Comments on the interim rule were
required to be received on or before
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September 24, 1999. We did not receive
any comments. Therefore, for the
reasons given in the interim rule, we are
adopting the interim rule as a final rule.

This action also affirms the
information contained in the interim
rule concerning Executive Order 12866
and the Regulatory Flexibility Act,
Executive Orders 12372 and 12988, and
the Paperwork Reduction Act.

Further, for this action, the Office of
Management and Budget has waived the
review process required by Executive
Order 12866.

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

PART 301—DOMESTIC QUARANTINE
NOTICES

Accordingly, we are adopting as a
final rule, without change, the interim
rule that amended 7 CFR part 301 and
that was published at 64 FR 40281—
40282 on July 26, 1999.

Authority: Title IV, Pub. L. 106-224, 114
Stat. 438, 7 U.S.C. 7701-7772; 7 U.S.C. 166;
7 CFR 2.22, 2.80, and 371.3.

Done in Washington, DG, this 18th day of
August 2000.

Bobby R. Acord,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 00-21646 Filed 8—23—-00; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301

[Docket No. 00-007-2]

Imported Fire Ant; Quarantined Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the imported fire ant
regulations by designating as
quarantined areas all or portions of 2
counties in Arkansas, 14 counties in
North Carolina, and 19 counties in
Tennessee. As a result of that action, the
interstate movement of regulated
articles from those areas is restricted.
That action was necessary to prevent the
artificial spread of the imported fire ant
to noninfested areas of the United

States. We also removed references to
the Imported Fire Ant Program Manual
in the appendix to the imported fire ant
regulations.

EFFECTIVE DATE: The interim rule
became effective on May 11, 2000.

FOR FURTHER INFORMATION CONTACT: MTr.
Ron Milberg, Operations Officer,
Invasive Species and Pest Management,
PPQ, APHIS, 4700 River Road Unit 134,
Riverdale, MD 20737-1236; (301) 734—
5255.

SUPPLEMENTARY INFORMATION:
Background

In an interim rule effective and
published in the Federal Register on
May 11, 2000 (65 FR 30337-30341,
Docket No. 00-007-1), we amended the
imported fire ant regulations, contained
in 7 CFR 301.81 through § 301.81-10, by
adding 2 counties in Arkansas, 14
counties in North Carolina, and 19
counties in Tennessee to the list of
quarantined areas in § 301-81-3(e). The
two affected counties in Arkansas are
Clark and Hot Springs. The 14 affected
counties in North Carolina are Bertie,
Camden, Chatham, Chowan, Currituck,
Edgecomb, Gaston, Greene, Martin,
Mecklenberg, Pasuotank, Perquimans,
Wake, and Wayne. The 19 affected
counties in Tennessee are Decatur,
Fayette, Franklin, Giles, Haywood,
Henderson, Lewis, Lawrence, Lincoln,
Madison, Marion, Marshall, McMinn,
Meigs, Monroe, Moore, Perry, Rhea, and
Shelby. This action was necessary
because surveys conducted by the
Animal and Plant Health Inspection
Service and State and county agencies
revealed that the imported fire ant had
spread to these areas.

Further, we amended the appendix to
Subpart—Imported Fire Ant by
removing the references to the Imported
Fire Ant Program Manual because there
is no relevant information in the
Imported Fire Ant Program Manual that
is not already available to inspectors in
other materials.

Comments on the interim rule were
required to be received on or before July
10, 2000.

We did not receive any comments.
Therefore, for the reasons given in the
interim rule, we are adopting the
interim rule as a final rule.

This action also affirms the
information contained in the interim
rule concerning Executive Orders
12866, 12372, and 12988, and the
Paperwork Reduction Act. Further, the
Office of Management and Budget has
waived the review process required by
Executive Order 12866.

Regulatory Flexibility Act

This action affirms an interim rule
that amended the imported fire ant
regulations by designating as
quarantined areas portions of 35
counties in Arkansas, North Carolina,
and Tennessee. As a result of that
action, the interstate movement of
regulated articles from those areas is
restricted. The interim rule was
necessary to prevent the artificial spread
of the imported fire ant to noninfested
areas of the United States.

The following analysis addresses the
economic effect of this rule on small
entities, as required by the Regulatory
Flexibility Act.

Affected entities in the quarantined
areas include nurseries and
greenhouses, farm equipment dealers,
construction companies, and all those
who sell, process, or move regulated
articles from and through quarantined
areas. It is now necessary to treat and
certify all regulated articles before
moving them interstate from the newly
quarantined areas.

The 1997 market value of agricultural
products sold in the 35 affected counties
was $1.7 billion. Thus, this large
agricultural economy is at risk due the
injurious potential of the imported fire
ants.

Within Arkansas’ two affected
counties, there are at least 15 entities
that may be affected by the rule. All 15
entities are small, according to the
Small Business Administration (SBA)
definition. In terms of 1997 agricultural
sales, Clark County received $18.725
million from crop (including
greenhouse and nursery) sales and
livestock sales, and Hot Springs County
received $10.135 million in sales.

Within Tennessee’s 19 affected
counties, there are 272 entities that may
be affected by the rule, and at least 72
of these entities are small, according to
the SBA definition. These 19 counties
received $447.16 million from crop
(including greenhouse and nursery)
sales and livestock sales in 1997.

Within North Carolina’s 14 affected
counties, there are 264 entities that may
be affected by the rule. At least 253 of
these entities are small. These 14
counties received $1.225 billion from
crop (including greenhouse and
nursery) sales and livestock sales in
1997.

The market value of sales of
agricultural products in the 35 affected
counties in the States of Arkansas,
Tennessee, and North Carolina were
$18.9 million, $477.2 million, and 1.24
billion, respectively, in 1997. According
to the 1997 U.S. Agricultural Census, at
least 340 of the 551 agricultural entities
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found in the 35 affected counties are
small. We do not know how many of
these entities move regulated articles
interstate; however, the availability of
various treatments for imported fire ant,
which permit the interstate movement
of regulated articles with only a small
additional cost, minimizes any adverse
economic effects due to this rule. For
example, the value of a standard
shipment of nursery plants is between
$10,000 to $250,000, and the cost of
treating a standard shipment of plants is
only around $200. Entities that do not
move regulated articles interstate
remain unaffected by the rule.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant impact on a
substantial number of small entities.

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

PART 301—DOMESTIC QUARANTINE
NOTICES

Accordingly, we are adopting as a
final rule, without change, the interim
rule that amended 7 CFR part 301 and
that was published at 65 FR 30337—
30341 on May 11, 2000.

Authority: Title IV, Pub. L. 106-224, 114

Stat. 438, 7 U.S.C. 7701-7772; 7 U.S.C. 166;
7 CFR 2.22, 2.80, and 371.3.

Done in Washington, DC, this 18th day of
August 2000.
Bobby R. Acord,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 00—-21649 Filed 8—23-00; 8:45 am|
BILLING CODE 3410-34-U

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301

[Docket No. 99-082-2]

Pine Shoot Beetle; Regulated Articles

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending the pine
shoot beetle regulations by removing
pine wreaths and garlands from the list
of regulated articles. We believe that
these commodities do not present a risk
of spreading pine shoot beetle. This

action will eliminate restrictions on the
movement of pine wreaths and garlands
from areas quarantined because of pine

shoot beetle.

EFFECTIVE DATE: August 24, 2000.

FOR FURTHER INFORMATION CONTACT: Ms.
Christine Markham, Regional Program
Manager, 920 Main Campus Drive, Suite
200, Raleigh, NC 27606-5202; (919)
716-5582; or Ms.Coanne E. O’Hern,
National Survey Coordinator, 4700
River Road, Unit 134, Riverdale, MD
20737-1236; (301) 734—8247.

SUPPLEMENTARY INFORMATION:

Background

Pine shoot beetle is a pest of pine
trees. Pine shoot beetle can cause
damage in weak and dying trees, where
reproduction and immature stages of
pine shoot beetle occur, and in the new
growth of healthy trees. During
“maturation feeding,” young beetles
tunnel into the center of pine shoots
(usually of the current year’s growth),
causing stunted and distorted growth in
host trees. Adults can fly at least 1
kilometer, and infested trees and pine
products are often transported long
distances; these factors may result in the
establishment of pine shoot beetle
populations far from the location of the
original host tree. This pest damages
urban ornamental trees and can cause
economic losses to the timber,
Christmas tree, and nursery industries.

The regulations at 7 CFR 301.50
through 301.50-10, “Subpart—Pine
Shoot Beetle,” restrict the interstate
movement of regulated articles from
quarantined areas in order to prevent
the spread of pine shoot beetle into
noninfested areas of the United States.

On December 21, 1999, we published
in the Federal Register (64 FR 71322—
71323, Docket No. 99-082-1) a proposal
to amend the regulations by removing
pine wreaths and garlands from the list
of regulated articles in § 301.50-2. We
proposed this action to allow pine
wreaths and garlands to move without
restriction from a quarantined area.

We solicited comments on our
proposal for 60 days, ending February
22, 2000. We received three comments
by that date. They were from State
departments of agriculture and a
regional plant board. One commenter
supported the proposed rule. The
remaining commenters expressed
concerns about the possible presence of
pine shoot beetle in pine wreaths and
garlands moving out of a quarantined
area.

The commenters noted that the
growing location of pine used to create
wreaths and garlands, local temperature
and weather patterns at time of harvest,

and storage conditions of pine materials
affect when pine shoot beetles move
from tree shoots to overwintering sites.
This means that pine materials used to
make wreaths and garlands could be
harvested while pine shoot beetles are
still present in tree shoots. The
commenters asked that we maintain
measures to mitigate the risk of
spreading this pest when materials for
pine wreaths and garlands are harvested
while pine shoot beetles are in tree
shoots.

We believe that the way in which
pine wreaths and garlands are
manufactured greatly reduces the risk
that these commodities will carry pine
shoot beetles. To increase the value and
enhance the appearance of their
products, producers of pine wreaths and
garlands choose the freshest, healthiest,
and most attractive pine material to
create wreaths and garlands. First, this
means that producers cut the pine
material from the tree as close to the
time of sale as possible. Therefore,
because most pine wreaths and garlands
are sold for the Christmas holiday, the
material is removed from pine trees after
pine shoot beetles have moved to the
base of the tree for overwintering.
Second, this means that producers do
not include any brown, thinning, or
damaged pine shoots in wreaths and
garlands. Pine shoots that have been
attacked by pine shoot beetles droop,
are discolored, and break easily.
Therefore, selection of the healthiest
and most attractive pine material helps
ensure that no matter the time of year,
producers are excluding material that
could be infested with pine shoot
beetles.

In addition, most often “pine”’
wreaths produced in quarantined areas
are actually made from balsam fir (Abies
balsamea) adorned by minimal sprigs of
pine and other species, such as
arborvitae (Thuja spp.). Balsam fir is not
a host of pine shoot beetle. Likewise,
pine garlands produced in quarantined
areas are generally made from eastern
white pine (Pinus strobus), a pine
species that is not a preferred host for
pine shoot beetle. Although pine shoot
beetles will feed on the shoots of, and
breed in, eastern white pine and other
pine species, pine shoot beetles prefer to
feed on and breed in Scots pine (Pinus
sylvestris) or jack pine (Pinus
banksiana). However, even if pine
wreaths and garlands were made of
favored host pine material, we believe
that the way these commodities are
manufactured precludes the presence of
pine shoot beetles.

Therefore, for the reasons given in the
proposed rule and in this document, we
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are adopting the proposed rule as a final
rule, without change.

Effective Date

This is a substantive rule that relieves
restrictions and, pursuant to the
provisions of 5 U.S.C. 553, may be made
effective less than 30 days after
publication in the Federal Register.

Immediate implementation of this
rule is necessary to provide relief to
those persons who are adversely
affected by restrictions we no longer
find warranted. Producers of pine
wreaths and garlands are in the process
of taking orders and planning for this
year’s shipping season. Making this rule
effective immediately will allow
affected producers and others in the
marketing chain to plan more effectively
for the approaching shipping season.
Therefore, the Administrator of the
Animal and Plant Health Inspection
Service has determined that this rule
should be effective upon publication in
the Federal Register.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review process required
by Executive Order 12866.

We are amending the pine shoot
beetle regulations by removing pine
wreaths and garlands from the list of
regulated articles. We believe that these
commodities do not present a risk of
spreading pine shoot beetle. This action
will eliminate restrictions on the
movement of pine wreaths and garlands
from areas quarantined because of pine
shoot beetle.

In 1995, nurseries and other
producers in quarantined areas earned
an average of four percent of their
revenue from wreaths and garlands.
However, over the next 3 years, that
amount doubled; in 1998, nurseries and
other producers in quarantined areas
increased their earnings from the sale of
wreaths and garlands to an average of 8
to 10 percent of their revenue.

The highest levels of production of
these commodities in quarantined areas
occurs in Northeastern States. In 1998,
production of wreaths and garlands
amounted to approximately $5.3 million
in Vermont, approximately $3 million
in New Hampshire, and approximately
$10 to $12 million in Maine. Most
wreaths and garlands produced in
quarantined areas are sold locally.

Most of the producers of pine wreaths
and garlands are small businesses,
according to the standards of the Small
Business Administration (SBA).
Nurseries with less than $3.5 million in

sales are classified as small business by
the SBA. Therefore, approximately 65
percent of all nurseries are considered
small businesses. In addition, Christmas
tree farms with less than $500,000 in
sales are considered small businesses.
Nationwide, more than 70 percent of
Christmas tree farms are considered
small businesses.

This rule will eliminate treatment and
certification requirements for pine
wreaths and garlands. This will save
affected producers time and money and
will facilitate the movement of these
commodities. Specifically, the
elimination of treatment requirements
for pine wreaths and garlands moving
out of quarantined areas will save
affected producers an average of 1
percent of revenue generated from the
sale of these commodities.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule: (1) Preempts
all State and local laws and regulations
that are inconsistent with this rule; (2)
has no retroactive effect; and (3) does
not require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, we are amending 7 CFR
part 301 as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for part 301
continues to read as follows:

Authority: Title IV, Pub. L. 106-224, 114
Stat. 438, 7 U.S.C. 7701-7772; 7 U.S.C. 166;
7 CFR 2.22, 2.80, and 371.3.

2.In §301.50-2, paragraph (a) is
revised to read as follows:

§301.50-2 Regulated articles.

* * * * *

(a) Pine products (Pinus spp.), as
follows: Bark nuggets (including bark
chips); Christmas trees; logs with bark
attached; lumber with bark attached;
nursery stock; raw pine materials for
pine wreaths and garlands; and stumps.
* * * * *

3.In § 301.50-10, the first sentence of
paragraph (b) and the text only of
paragraph (c) are revised to read as
follows:

§301.50-10 Treatments.

* * * * *

(b) Cold treatment is authorized for
cut pine Christmas trees, pine nursery
stock, and raw pine materials for pine
wreaths and garlands as follows: * * *

(c) Any one of these fumigation
treatments is authorized for use on cut
pine Christmas trees and raw pine
materials for pine wreaths and garlands.
Cut pine Christmas trees and raw pine
materials for pine wreaths and garlands
may be treated with methyl bromide at

normal atmospheric pressure as follows:
* % %

Done in Washington, DG, this 18th day of
August 2000.

Bobby R. Acord,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 00-21648 Filed 8—23—-00; 8:45 am]
BILLING CODE 3410-34-U

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 94
[Docket No. 00—030-2]

Change in Disease Status in Denmark
Because of BSE

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the
regulations by adding Denmark to the
list of regions where bovine spongiform
encephalopathy exists because the
disease has been detected in a native-
born animal in that region. Denmark has
been listed among the regions that
present an undue risk of introducing
bovine spongiform encephalopathy into
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the United States. Therefore, the effect
of this final rule is a continued
restriction on the importation of
ruminants that have been in Denmark
and meat, meat products, and certain
other products of ruminants that have
been in Denmark. This final rule is
necessary in order to update Denmark’s
disease status regarding bovine
spongiform encephalopathy.

EFFECTIVE DATE: September 25, 2000.
FOR FURTHER INFORMATION CONTACT: Dr.
Donna Malloy, Senior Staff
Veterinarian, National Center for Import
and Export, Products Program, VS,
APHIS, 4700 River Road Unit 40,
Riverdale, MD 20737-1231; (301) 734—
3277.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 9 CFR parts 93, 94,
95, and 96 (referred to below as the
regulations) govern the importation of
certain animals, birds, poultry, meat,
other animal products and byproducts,
hay, and straw into the United States in
order to prevent the introduction of
various animal diseases, including
bovine spongiform encephalopathy
(BSE).

BSE is a neurological disease of
bovine animals and other ruminants and
is not known to exist in the United
States.

It appears that BSE is primarily
spread through the use of ruminant feed
containing protein and other products
from ruminants infected with BSE.
Therefore, BSE could become
established in the United States if
materials carrying the BSE agent, such
as certain meat, animal products, and
animal byproducts from ruminants in
regions in which BSE exists, or in which
there is an undue risk of introducing
BSE into the United States, are imported
into the United States and are fed to
ruminants in the United States. BSE
could also become established in the
United States if ruminants from regions
in which BSE exists, or ruminants from
regions in which there is an undue risk
of introducing BSE into the United
States, are imported into the United
States.

Denmark has been listed in
§94.18(a)(2) as a region that presents an
undue risk of introducing BSE into the
United States. However, on February 25,
2000, Denmark’s Ministry of Agriculture
confirmed a case of BSE in a native-born
animal. Therefore, on May 17, 2000, we
published in the Federal Register (65
FR 31290-31291, Docket 00-030-1) a
proposal to amend the regulations by
adding Denmark to the list in
§94.18(a)(1) of regions where BSE

exists. Regions on both lists are subject
to the same restrictions on the
importation of ruminants, meat, meat
products, and certain other products of
ruminants, into the United States.

We solicited comments concerning
our proposal for 60 days ending July 17,
2000. We did not receive any comments.
Therefore, for the reasons given in the
proposed rule, we are adopting the
proposed rule as a final rule, without
change.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. For this
action, the Office of Management and
Budget has waived its review process
required by Executive Order 12866.

We are amending the regulations by
adding Denmark to the list of regions
where BSE exists because the disease
has been detected in a native-born
animal in that region.

Denmark has been listed among the
regions that present an undue risk of
introducing BSE into the United States.
Regardless of which of the two lists a
region is on, the same restrictions apply
to the importation of ruminants, meat,
meat products, and certain other
products of ruminants that have been in
that region. Therefore, this final rule
will not result in any change in the rules
that apply to the importation of
ruminants, meat, meat products, or
other products of ruminants that have
been in Denmark.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant impact on a
substantial number of small entities.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws that are inconsistent with
this rule; (2) has no retroactive effect;
and (3) does not require administrative
proceedings before parties may file suit
in court challenging this rule.

Paperwork Reduction Act

This final rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 94

Animal diseases, Imports, Livestock,
Meat and meat products, Milk, Poultry
and poultry products, Reporting and
recordkeeping requirements.

Accordingly, we are amending 9 CFR
part 94 as follows:

PART 94—RINDERPEST, FOOT-AND-
MOUTH DISEASE, FOWL PEST (FOWL
PLAGUE), EXOTIC NEWCASTLE
DISEASE, AFRICAN SWINE FEVER,
HOG CHOLERA, AND BOVINE
SPONGIFORM ENCEPHALOPATHY:
PROHIBITED AND RESTRICTED
IMPORTATIONS

1. The authority citation for part 94
continues to read as follows:

Authority: Title IV, Pub. L. 106-224, 114
Stat. 438, 7 U.S.C. 7701-7772; 7 U.S.C. 450;
19 U.S.C. 1306; 21 U.S.C. 111, 114a, 134a,
134b, 134c, 134f, 136, and 136a; 31 U.S.C.
9701; 42 U.S.C. 4331 and 4332; 7 CFR 2.22,
2.80, and 371.4.

§94.18 [Amended]

2. Section 94.18 is amended as
follows:

a. In paragraph (a)(1), by adding the
word “Denmark,” in alphabetical order.

b. In paragraph (a)(2), by removing the
word “Denmark,”.

Done in Washington, DC this 18th day of
August 2000.
Bobby R. Acord,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 00-21650 Filed 8—23-00; 8:45 am]
BILLING CODE 3410-34-U

FEDERAL RESERVE SYSTEM
12 CFR Part 220

[Regulation T]

Credit by Brokers and Dealers; List of
Foreign Margin Stocks

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule; determination of
applicability of regulations.

SUMMARY: The List of Foreign Margin
Stocks (Foreign List) is composed of
certain foreign equity securities that
qualify as margin securities under
Regulation T. The Foreign List is
published twice a year by the Board.
EFFECTIVE DATE: September 1, 2000.

FOR FURTHER INFORMATION CONTACT:
Peggy Wolffrum, Securities Regulation
Analyst, Division of Banking
Supervision and Regulation, (202) 452—
2837, or Scott Holz, Senior Counsel,
Legal Division, (202) 452—2966, Board of
Governors of the Federal Reserve
System, Washington, DC 20551. For the
hearing impaired only, contact Janice
Simms, Telecommunications Device for
the Deaf (TDD) at (202) 872—4984.
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SUPPLEMENTARY INFORMATION: Listed
below is a complete edition of the
Board’s Foreign List. The Foreign List
was last published on February 24, 2000
(65 FR 9207), and became effective
March 1, 2000.

The Foreign List is composed of
foreign equity securities that qualify as
margin securities under Regulation T by
meeting the requirements of § 220.11(c)
and (d). Additional foreign securities
qualify as margin securities if they are
deemed by the Securities and Exchange
Commission (SEC) to have a “ready
market” under SEC Rule 15¢3-1 (17
CFR 240.15¢3—-1) or a “no-action”
position issued thereunder. This
includes all foreign stocks in the FTSE
World Index Series.

It is unlawful for any creditor to
make, or cause to be made, any
representation to the effect that the
inclusion of a security on the Foreign
List is evidence that the Board or the
SEC has in any way passed upon the
merits of, or given approval to, such
security or any transactions therein.
Any statement in an advertisement or
other similar communication containing
a reference to the Board in connection
with the Foreign List or the stocks
thereon shall be an unlawful
representation.

There are no additions to the Foreign
List. The stock of GEHE AG from
Germany is being removed because it
appears on the FTSE World Index Series
and continued inclusion on the Foreign
List would be redundant. The stock of
ASATSU INC. from Japan has been
changed to ASATSU-DK INC. The
following two Japanese stocks are being
removed because they no longer
substantially meet the provisions of
§220.11(d) of Regulation T:

BANK OF KINKI, LTD.

¥ 50 par common
SURUGA BANK LTD.

¥ 50 par common

Public Comment and Deferred Effective
Date

The requirements of 5 U.S.C. 553 with
respect to notice and public
participation were not followed in
connection with the issuance of this
amendment due to the objective
character of the criteria for inclusion
and continued inclusion on the Foreign
List specified in § 220.11(c) and (d). No
additional useful information would be
gained by public participation. The full
requirements of 5 U.S.C. 553 with
respect to deferred effective date have
not been followed in connection with
the issuance of this amendment because
the Board finds that it is in the public
interest to facilitate investment and
credit decisions based in whole or in

part upon the composition of the
Foreign List as soon as possible. The
Board has responded to a request by the
public and allowed approximately a
one-week delay before the Foreign List
is effective.

List of Subjects in 12 CFR Part 220

Brokers, Credit, Margin, Margin
requirements, Investments, Reporting
and recordkeeping requirements,
Securities.

Accordingly, pursuant to the
authority of sections 7 and 23 of the
Securities Exchange Act of 1934, as
amended (15 U.S.C. 78g and 78w), and
in accordance with 12 CFR 220.2 and
220.11, there is set forth below a
complete edition of the Foreign List.

Japan
AIWA CO., LTD.
¥ 50 par common
AKITA BANK, LTD.
¥ 50 par common
AOMORI BANK, LTD.
¥ 50 par common
ASATSU-DK INC.
¥ 50 par common
BANDAI CO., LTD.
¥ 50 par common
BANK OF NAGOYA, LTD.
¥ 50 par common
CHUDENKO CORP.
¥ 50 par common
CHUGOKU BANK, LTD.
¥ 50 par common
CLARION CO., LTD.
¥ 50 par common
DAIHATSU MOTOR CO., LTD.
¥ 50 par common
DAINIPPON SCREEN MFG. CO., LTD.
¥ 50 par common
DENKI KAGAKU KOGYO
¥ 50 par common
EIGHTEENTH BANK, LTD.
¥ 50 par common
FUTABA CORP.
¥ 50 par common
FUTABA INDUSTRIAL CO., LTD.
¥ 50 par common
HIGO BANK, LTD.
¥ 50 par common
HITACHI CONSTRUCTION
MACHINERY CO., LTD.
¥ 50 par common
HITACHI SOFTWARE ENGINEERING
CO., LTD.
¥ 50 par common
HITACHI TRANSPORT SYSTEM, LTD.
¥ 50 par common
HOKKOKU BANK, LTD.
¥ 50 par common
HOKUETSU BANK, LTD
¥ 50 par common
HOKUETSU PAPER MILLS, LTD.
¥ 50 par common
IYO BANK, LTD.
¥ 50 par common

JAPAN AIRPORT TERMINAL CO., LTD.
¥ 50 par common
JAPAN SECURITIES FINANCE CO.,
LTD.
¥ 50 par common
JUROKU BANK, LTD
¥ 50 par common
KAGOSHIMA BANK, LTD.
¥ 50 par common
KAMIGUMI CO., LTD.
¥ 50 par common
KATOKICHI CO., LTD.
¥ 50 par common
KEISEI ELECTRIC RAILWAY CO., LTD.
¥ 50 par common
KEIYO BANK, LTD.
¥ 50 par common
KIYO BANK, LTD.
¥ 50 par common
KOMORI CORP.
¥ 50 par common
KONAMI CO., LTD.
¥ 50 par common
KYOWA EXEO CORP.
¥ 50 par common
MATSUSHITA SEIKO CO., LTD.
¥ 50 par common
MAX CO., LTD.
¥ 50 par common
MICHINOKU BANK, LTD.
¥ 50 par common
MUSASHINO BANK, LTD.
¥ 50 par common
NAMCO, LTD.
¥ 50 par common
NICHICON CORP.
¥ 50 par common
NIHON UNISYS, LTD.
¥ 50 par common
NIPPON COMSYS CORP.
¥ 50 par common
NIPPON TRUST BANK, LTD.
¥ 50 par common
NISHI-NIPPON BANK, LTD.
¥ 50 par common
NISHI-NIPPON RAILROAD CO., LTD.
¥ 50 par common
NISSAN CHEMICAL INDUSTRIES,
LTD.
¥ 50 par common
OGAKI KYORITSU BANK, LTD.
¥ 50 par common
Q.P. CORP.
¥ 50 par common
RINNAI CORPORATION
¥ 50 par common
RYOSAN CO,, LTD.
¥ 50 par common
SAGAMI RAILWAY CO., LTD.
¥ 50 par common
SAIBU GAS CO., LTD.
¥ 50 par common
SAKATA SEED CORP.
¥ 50 par common
SANTEN PHARMACEUTICAL CO.,
LTD.
¥ 50 par common
SHIMADZU CORP.
¥ 50 par common
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SHIMAMURA CO., LTD.
¥ 50 par common
SUMITOMO RUBBER INDUSTRIES,
LTD.
¥ 50 par common
TAIYO YUDEN CO., LTD.
¥ 50 par common
TAKARA STANDARD CO., LTD.
¥ 50 par common
TAKUMA CO., LTD.
¥ 50 par common
TOHO BANK, LTD.
¥ 50 par common
TOHO GAS CO., LTD.
¥ 50 par common
TOKYO OHKA KOGYO CO., LTD.
¥ 50 par common
TOKYO TOMIN BANK, LTD.
¥ 500 par common
UNI-CHARM CORP.
¥ 50 par common
USHIO, INC.
¥ 50 par common
YAMAHA MOTOR CO., LTD.
¥ 50 par common
YAMANASHI CHUO BANK, LTD.
¥ 50 par common
YODOGAWA STEEL WORKS, LTD.
¥ 50 par common
By order of the Board of Governors of the
Federal Reserve System, acting by its Director
of the Division of Banking Supervision and
Regulation pursuant to delegated authority
(12 CFR 265.7(f)(10)), August 18, 2000.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 00-21590 Filed 8—23-00; 8:45 am]
BILLING CODE 6210-01-P

EMERGENCY STEEL GUARANTEE
LOAN BOARD

13 CFR Part 400
RIN 3003-ZA00

Emergency Steel Guarantee Loan
Program; Participation in
Unguaranteed Tranche

AGENCY: Emergency Steel Guarantee
Loan Board.

ACTION: Final rule.

SUMMARY: The Emergency Steel
Guarantee Loan Board (Board) is
amending the regulations governing the
Emergency Steel Guarantee Loan
Program (Program). These changes are
meant to clarify the regulations
applicable to certain types of loan
participations. The intent of these
changes is to make explicit the Board’s
position with respect to participations
in wholly unguaranteed tranches of
loans that are guaranteed under the
Program.

DATES: This rule is effective August 24,
2000.

FOR FURTHER INFORMATION CONTACT:
Marguerite S. Owen, General Counsel,
Emergency Steel Guarantee Loan Board,
U.S. Department of Commerce, Room
H2500, Washington, D.C. 20230, (202)
219-0584.
SUPPLEMENTARY INFORMATION: On
October 27, 1999, the Board published
a final rule codifying at Chapter IV, Title
13, Code of Federal Regulations (CFR),
regulations implementing the Program,
as established in Chapter 1 of Public
Law 106-51, the Emergency Steel Loan
Guarantee Act of 1999 (64 FR 57932).
Section 400.210 sets forth terms and
conditions governing assignment or
transfer of loans and interests in loans
between and among eligible lenders.
This rule adds a new §400.214 to make
clear that certain types of participations
in unguaranteed portions of loans are
not transfers or assignments to a lender
under the regulations, though a lender
can participate in an unguaranteed
portion of a loan. Further, this rule sets
forth the terms and conditions
governing participation in an
unguaranteed tranche of a loan
guaranteed under the Program. It does
so by describing categories of entities
that may act as participants without
Board approval and providing that other
entitites may act as participants with
Board approval. This rule also contains
a requirement for a minimum
percentage of the unguaranteed portion
of a guaranteed loan that a lender is
required to hold without participation.

Administrative Law Requirements

Executive Order 12866

This final rule has been determined
not to be significant for purposes of
Executive Order 12866.

Administrative Procedure Act

This rule is exempt from the
rulemaking requirements contained in 5
U.S.C. 553 pursuant to authority
contained in 5 U.S.C. 553(a)(2) as it
involves a matter relating to loans. As
such, prior notice and an opportunity
for public comment and a delay in
effective date otherwise required under
5 U.S.C. 553 are inapplicable to this
rule.

Regulatory Flexibility Act

Because this rule is not subject to a
requirement to provide prior notice and
an opportunity for public comment
pursuant to 5 U.S.C. 553, or any other
law, the analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., are inapplicable.

Congressional Review Act

This rule has been determined to be
not major for purposes of the

Congressional Review Act, 5 U.S.C. 801
et seq.

Intergovernmental Review

No intergovernmental consultations
with State and local officials are
required because the rule is not subject
to the provisions of Executive Order
12372 or Executive Order 12875.

Unfunded Mandates Reform Act of 1995

This rule contains no Federal
mandates, as that term is defined in the
Unfunded Mandates Reform Act, on
State, local and tribal governments or
the private sector.

Executive Order 13132

This rule does not contain policies
having federalism implications
requiring preparation of a Federalism
Summary Impact Statement.

Executive Order 12630

This rule does not contain policies
that have takings implications.

List of Subjects in 13 CFR Part 400

Administrative practice and
procedure, Loan programs—steel,
Reporting and recordkeeping
requirements.

Dated: August 14, 2000.
Daniel J. Rooney,

Executive Secretary, Emergency Steel
Guarantee Loan Board.

For the reasons set forth in the
preamble, 13 CFR part 400 is amended
to read as follows:

PART 400—EMERGENCY STEEL
GUARANTEE LOAN PROGRAM

1.The authority citation for part 400
continues to read as follows:

Authority: Pub. L. 106-51, 113 Stat. 255
(15 U.S.C. 1841 note).

2. New §400.214 is added to read as
follows:

§400.214 Participation in unguaranteed
tranche of guaranteed loan.

(a) Subject to paragraphs (b) and (c) of
this section, a Lender may distribute the
risk of a wholly unguaranteed tranche of
a loan guaranteed under the Program by
purchase of participations therein from
the Lender if:

(1) Neither the loan note nor the
Guarantee is assigned, conveyed, sold,
or transferred in whole or in part;

(2) The Lender remains solely
responsible for the administration of the
loan; and

(3) The Board’s ability to assert any
and all defenses available to it under the
Guarantee and the law is not adversely
affected.
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(b) The following categories of entities
may purchase participations:

(1) Eligible Lenders;

(2) Private investment funds and
insurance companies that do not usually
invest in commercial loans;

(3) Steel company suppliers or
customers, who are interested in
participating in the unguaranteed
tranche as a means of commencing or
solidifying the supplier or customer
relationship with the borrower; or

(4) Any other entity approved by the
Board on a case-by-case basis.

(c) The Agent must maintain and may
not grant participations in an interest in
the unguaranteed portion of the loan,
which as a percentage of the Agent’s
overall interest in the loan, is no less
than the aggregate percentage of the loan
which is not guaranteed. Every Lender,
other than the Agent, must maintain and
may not grant participations in an
interest in the unguaranteed portion of
the loan representing no less than five
percent of such Lender’s overall interest
in the loan, except as otherwise
provided in §400.210(c)(3).

[FR Doc. 00—-21424 Filed 8—23-00; 8:45 am|]
BILLING CODE 3510-NC-P

EMERGENCY OIL AND GAS
GUARANTEED LOAN BOARD

13 CFR Part 500
RIN 3003—-ZA00

Emergency Oil and Gas Guaranteed
Loan Program; Financial Statements

AGENCY: Emergency Oil and Gas
Guaranteed Loan Board.

ACTION: Final rule.

SUMMARY: The Emergency Oil and Gas
Guaranteed Loan Board (Board) is
amending the regulations governing the
Emergency Oil and Gas Guaranteed
Loan Program (Program). This change is
meant to give the Board flexibility in
determining the type of Borrower
financial statements that Lenders of
guaranteed loans are required to provide
to the Board.

DATES: This rule is effective August 24,
2000.

FOR FURTHER INFORMATION CONTACT:
Marguerite S. Owen, General Counsel,
Emergency Oil and Gas Guaranteed
Loan Board, U.S. Department of
Commerce, Room H2500, Washington,
DC 20230, (202) 219—-0584.
SUPPLEMENTARY INFORMATION: On
October 27, 1999, the Board published
a final rule codifying at Chapter V, Title
13, Code of Federal Regulations (CFR),
regulations implementing the Program,

as established in Chapter 2 of Public
Law 106-51, the Emergency Oil and Gas
Guaranteed Loan Program Act (64 FR
57932).

Section 500.211(f) sets forth reporting
requirements imposed on Lenders of
loans guaranteed under the Act. This
rule provides that the type of annual
financial statement of the borrower
required to be furnished to the Board
will be provided in the Guarantee
between the Board and the Lender.

This rule is intended to allow the
Board to determine on a case-by-case
basis whether the annual financial
statement of the borrower must be
audited or CPA-reviewed.

Administrative Law Requirements
Executive Order 12866

This final rule has been determined
not to be significant for purposes of
Executive Order 12866.

Administrative Procedure Act

This rule is exempt from the
rulemaking requirements contained in 5
U.S.C. 553 pursuant to authority
contained in 5 U.S.C. 553(a)(2) as it
involves a matter relating to loans. As
such, prior notice and an opportunity
for public comment and a delay in
effective date otherwise required under
5 U.S.C. 553 are inapplicable to this
rule.

Regulatory Flexibility Act

Because this rule is not subject to a
requirement to provide prior notice and
an opportunity for public comment
pursuant to 5 U.S.C. 553, or any other
law, the analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., are inapplicable.

Congressional Review Act

This rule has been determined to be
not major for purposes of the
Congressional Review Act, 5 U.S.C. 801
et seq.

Intergovernmental Review

No intergovernmental consultations
with State and local officials are
required because the rule is not subject
to the provisions of Executive Order
12372 or Executive Order 12875.

Unfunded Mandates Reform Act of 1995

This rule contains no Federal
mandates, as that term is defined in the
Unfunded Mandates Reform Act, on
State, local and tribal governments or
the private sector.

Executive Order 13132

This rule does not contain policies
having federalism implications

requiring preparation of a Federalism
Summary Impact Statement.

Executive Order 12630

This rule does not contain policies
that have takings implications.

List of Subjects in 13 CFR Part 500

Administrative practice and
procedure, Loan programs—oil and gas,
Reporting and recordkeeping
requirements.

Dated: August 14, 2000.

Daniel J. Rooney,
Executive Secretary, Emergency Oil and Gas
Guaranteed Loan Board.

For the reasons set forth in the
preamble, 13 CFR part 500 is amended
to read as follows:

PART 500—EMERGENCY OIL AND
GAS GUARANTEED LOAN PROGRAM

1. The authority citation for part 500
continues to read as follows:

Authority: Pub. L. 106-51, 113 Stat. 255
(15 U.S.C. 1841 note).

2. Section 500.211(f)(1) is revised to
read as follows:

§500.211 Lender responsibilities.
* * * * *

(f) * * *

(1) Financial statements for the
borrower, as provided in the Guarantee;
* * * * *

[FR Doc. 00-21425 Filed 8-23-00; 8:45 am|]
BILLING CODE 3510-NC—P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 00—ASO-30]
Amendment of Class D Airspace:

Simmons Army Airfield (AAF), NC; and
Class E4 Airspace: Key West, FL

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends the Class
D Airspace at Simmons AAF, NC, and
the Class E4 Airspace at Key West, FL,
from continuous to part time, as the air
traffic control towers at these locations
are now part time.

EFFECTIVE DATE: 0901 UTC, November
30, 2000.

FOR FURTHER INFORMATION CONTACT:
Nancy B. Shelton, Manager, Airspace
Branch, Air Traffic Division, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5627.
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SUPPLEMENTARY INFORMATION:
History

The air traffic control towers at the
Simmons AAF and Key West
International Airports no longer operate
continuously. Therefore, the Class D
airspace at Simmons AAF, NC, and the
Class E4 airspace at Key West, FL, must
be amended from continuous to part
time. This rule will become effective on
the date specified in the EFFECTIVE DATE
section. Since this action eliminates the
impact of controlled airspace on users of
the airspace in the vicinity of the
Simmons AAF and Key West
International Airports during the hours
the control towers are closed, notice and
public procedure under 5 U.S.C. 553(b)
are unnecessary.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
part 71) amends Class D airspace at
Simmons AAF, NC, and Class E4
airspace at Key West, FL. Class D
airspace designations and Class E4
airspace designations are published in
paragraph 5000 and paragraph 6004,
respectively, of FAA Order 7400.9G
dated September 1, 1999, and effective
September 16, 1999, which is
incorporated by reference in 14 CFR
71.1. The Class D and Class E4 airspace
designations listed in the document will
be published subsequently in this
Order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).
Adoption of the Amendment

In consideration of the foregoing, the

Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; EO 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9G, Airspace
Designations and Reporting Points,
dated September 1, 1999, and effective
September 16, 1999, is amended as
follows:

Paragraph 5000 Class D Airspace

* * * * *

ASONCD Simmons AAF, NC [Revised]
Simmons AAF, NC

(Lat. 35°07'55"N, long. 78°56'12"W)

That airspace extending upward from the
surface to and including 1,400 feet MSL
within a 3.9-mile radius of Simmons AAF,
excluding the portion northwest of a line
extending from lat. 35°11'47"N, long.
78°55'36"W; to lat. 35°06'16"N, long.
79°00'31"W; excluding this portion within
the Fayetteville, NG, Class C airspace area.
This Class D airspace area is effective during
the specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Airport/Facility Directory.

* * * * *

Paragraph 6004 Class E4 Airspace Areas
Designated as an extension to a Class D
Airspace Area.

* * * * *

ASOFL E4 Key West, FL [Revised]
Key West International Airport, FL

(Lat. 24°33'23"N, long. 81°45'34"W)
Key West NAS

(Lat. 24°34'33"N, long. 81°41'20"W)
Key West VORTAC

(Lat. 24°35'09"N, long. 81°48'02"W)

That airspace extending upward from the
surface within 3.1 miles each side of Key
West VORTAC 309° radial, extending from
the 3.9-mile radius of the Key West
International Airport and the 5.3-mile radius
of the Key West NAS to 7 miles northwest
of the VORTAC. This Class E airspace area
is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

* * * * *

Issued in College Park, Georgia, on August
8, 2000.

Wade T. Carpenter,

Acting Manager, Air Traffic Division,
Southern Region.

[FR Doc. 00—-21493 Filed 8—23-00; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Airplane Docket No. 00—ASO-27]
Removal of Class E Airspace;

Melbourne, FL, and Coca Patrick AFB,
FL

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action removes Class E2
airspace at Melbourne, FL, and Cocoa
Patrick AFB, FL. The weather and radio
communications requirements for Class
E2 Airspace at Melbourne International
and Patrick AFB Airports, when the
respective Air Traffic Control (ATC)
towers close, no longer exist. Therefore,
the Class E2 airspace for the Melbourne
International and Patrick AFB Airports
must be removed.

EFFECTIVE DATE: 0901 UTC, October 5,
2000.

FOR FURTHER INFORMATION CONTACT:
Nancy B. Shelton, Manager, Airspace
Branch, Air Traffic Division, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5627.

SUPPLEMENTARY INFORMATION:

History

After Patrick AFB Radar Approach
Control (RAPCON) was
decommissioned, air traffic control
responsibility for the Melbourne
International and Patrick AFB Airports
was transferred from Miami ARTC
Center to Daytona Beach Approach
Control, when the Melbourne and
Patrick AFB (ATC) towers close.
Daytona Beach Approach Control does
not have the communications and
weather capability to provide ATC
service to the surface as required for
Class E2 airspace. Therefore, the Class
E2 airspace must be removed. This rule
will become effective on the date
specified in the DATE section. Since this
action removes the Class E2 airspace,
and as a result, eliminates the impact of
Class E2 airspace on users of the
airspace in the vicinity of the
Melbourne International and Patrick
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AFB Airports, notice and public
procedure under 5 U.S.C. 553(b) are
unnecessary.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
part 71) removes Class E2 airspace at
Melbourne, FL and Cocoa Patrick AFB,
FL.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by Reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
Part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g); 40103, 40113,

40120; EO 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9G, Airspace
Designations and Reporting Points,
dated September 1, 1999, and effective
September 16, 1999, is amended as
follows:

Paragraph 6002 Class E Airspace
Designated as Surface Areas.

* * * * *

ASO FL E2 Melbourne, FL [Remove]

* * * * *

ASO FL E2 Cocoa Patrick AFB, FL
[Remove]

* * * * *

Issued in College Park, Georgia, on July 18,
2000.

Wade T. Carpenter,

Acting Manager, Air Traffic Division,
Southern Division.

[FR Doc. 00-21637 Filed 8—23-00; 8:45 am)]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97

[Docket No. 30176; Amdt. No. 2008]

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAP’s) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAP’s,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS-420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125)
telephone: (405) 954—4164.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes SIAP’s. The complete regulatory
description of each SIAP is contained in
official FAA form documents which are
incorporated by reference in this
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 14 CFR 97.20 of the
Federal Aviation Regulations (FAR).
The applicable FAA Forms are
identified as FAA Form 8260-5.
Materials incorporated by reference are
available for examination or purchase as
stated above.

The large number of SIAP’s, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR sections, with the types
and effective dates of the SIAPs. This
amendment also identifies the airport,
its location, the procedure identification
and the amendment number.

The Rule

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. The
SIAP’s contained in this amendment are
based on the criteria contained in the
United States Standard for Terminal
Instrument Procedures (TERPS). In
developing these SIAPs, the TERPS
criteria were applied to the conditions
existing or anticipated at the affected
airports.
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The FAA has determined through
testing that current non-localizer type,
non-precision instrument approaches
developed using the TERPS criteria can
be flown by aircraft equipped with a
Global Positioning System (GPS) and or
Flight Management System (FMS)
equipment. In consideration of the
above, the applicable SIAP’s will be
altered to included “or GPS or FMS” in
the title without otherwise reviewing or
modifying the procedure. (Once a stand
alone GPS or FMS procedure is
developed, the procedure title will be
altered to remove “or GPS or FMS” from
these non-localizer, non-precision
instrument approach procedure titles.)

The FAA has determined through
extensive analysis that current SIAP’s
intended for use by Area Navigation
(RNAV) equipped aircraft can be flown
by aircraft utilizing various others types
of navigational equipment. In
consideration of the above, those SIAP’s
currently designated as “RNAV” will be
redesignated as “VOR/DME RNAV”
without otherwise reviewing or
modifying the SIAP’s.

Because of the close and immediate
relationship between these SIAP’s and
safety in air commerce, I find that notice
and public procedure before adopting
these SIAPs are, impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Navigation (Air).

Issued in Washington, DC on August 18,
2000.
L. Nicholas Lacey,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97
continues to read:
Authority: 49 U.S.C. 106(g), 40103, 40106,

40113-40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

2. Amend 97.23, 97.27, 97.33 and
97.35, as appropriate, by adding,
revising, or removing the following
SIAP’s, effective at 0901 UTC on the
dates specified:

§897.23,97.27,97.33,97.35 [Amended]
* * * Effective October 5, 2000

Northway, AK, Northway VOR/DME or
GPS—-A, Orig, CANCELLED

Northway, AK, Northway VOR/DME-A,
Orig

Unalaska, AK, Unalaska NDB or GPS-A,
Amdt 2A, CANCELLED

Unalaska, AK, Unalaska NDB-A, Amdt
2A

Grinnell, IA, Grinnell Regional VOR/
DME or GPS RWY 31, Amdt 2,
CANCELLED

Grinnell, IA, Grinnell Regional VOR/
DME RWY 31, Amdt 2

Connersville, IN, Connersville/Mettel
Field, NDB or GPS RWY 18, ORIG-A,
CANCELLED

Connersville, IN, Connersville/Mettel
Field, NDB RWY 18, ORIG-A

Hays, KS, Hays Regional, NDB or GPS
RWY 34, Amdt 2B, CANCELLED

Hays, KS, Hays Regional, NDB RWY 34,
Amdt 2B

The FAA published an Amendment
in Docket No. 30150, Amdt. No. 2005 to
Part 97 of the Federal Aviation
Regulations (Vol 65 FR No. 155 Page
48891; dated 10 August 2000) under
section 97.23 effective 5 October 2000,
which is hereby amended as follows:

Rescind the following:
Watertown, NY, Watertown Intl, VOR or
GPS RWY 7, Amdt 13A, CANCELLED
Watertown, NY, Watertown Intl, VOR
RWY 7, Amdt 13A

[FR Doc. 00-21636 Filed 8—23-00; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30175; Amdt. No. 2007]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of changes occurring in
the National Airspace System, such as
the commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
US Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS—420),
Flight Technologies and Programs
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Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125)
telephone: (405) 954-4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description on each SIAP is
contained in the appropriate FAA Form
8260 and the National Flight Data
Center (FDC)/Permanent (P) Notices to
Airmen (NOTAM) which are
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of the Federal
Aviation’s Regulations (FAR). Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction of charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 of the
Federal Aviation Regulations (14 CFR
part 97) establishes, amends, suspends,

timeliness of change considerations, this
amendment incorporates only specific
changes contained in the content of the
following FDC/P NOTAMs for each
SIAP. The SIAP information in some
previously designated FDC/Temporary
(FDC/T) NOTAMs is of such duration as
to be permanent. With conversion to
FDC/P NOTAMs, the respective FDC/T
NOTAMs have been canceled.

The FDC/P NOTAMs for the SIAPs
contained in this amendment are based
on the criteria contained in the U.S.
Standard for Terminal Instrument
Procedures (TERPS). In developing
these chart changes to SIAPs by FDC/P
NOTAMSs, the TERPS criteria were
applied to only these specific conditions
existing at the affected airports. All
SIAP amendments in this rule have
been previously issued by the FAA in a
National Flight Data Center (FDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for all these
SIAP amendments requires making
them effective in less than 30 days.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the TERPS. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, I find that notice and public
procedure before adopting these SIAPs
are impracticable and contrary to the
public interest and, where applicable,
that good cause exists for making these
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory rule” under
Executive Order 12866; (2) is not a
“significant rule” under DOT

FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Navigation (Air).

Issued in Washington, DC on August 18,
2000.
L. Nicholas Lacey,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

Part 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120,
44701; 49 U.S.C. lOB(g); and 14 CFR
11.49(b)(2).

2. Part 97 is amended to read as
follows:

8897.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAV; § 97.31 RADAR SIAPs;
§97.33 RNAV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * * FFFECTIVE UPON

or revokes SIAPs. For safety and Regulatory Policies and Procedures (44  PUBLICATION
FDC date State City Airport FDC No. SIAP
07/02/00 .... | LA Oakdale .........cc...... Allen Parish .......ccccccoovviiiieeiiiciieeeee 0/8721 | NDB RWY 35, Orig ...
REPLACES TL00-18
07/31/00 .... | LA Shreveport .............. Shreveport Regional .........ccccoooviiiennene 0/9318 | LOC RWY 5, AMDT 1 ...
THIS REPLACES FDC 0/8641
08/02/00 .... | MN Duluth Duluth Intl ..o 0/8786 | ILS RWY 27, AMDT 8 ...
08/03/00 .... | AZ Chandler Chandler Muni ........... 0/8826 | GPS RWY 4L, Orig ...
08/03/00 .... | OK Stillwater Stillwater Regional .... 0/8863 | NDB RWY 17, Orig-A ...
08/04/00 .... | AK Bethel Bethel .......cccooeeveeennn. 0/8905 | GPS RWY 18, Orig ...
08/04/00 .... | AK Bethel Bethel .......... FDC 0/8906 | GPS RWY 36, Orig ...
08/04/00 .... | AK Kenai Kenai Muni ...... 0/8907 | NDB-A, AMDT 3 ...
08/04/00 .... | AK Kenai Kenai Muni ...... 0/8908 | GPS RWY 19R, Orig-A ...
08/04/00 .... | AK Kenai Kenai Muni ...... 0/8909 | VOR/DME RWY 1L, AMDT 5A ...
08/04/00 .... | AK Kenai Kenai Muni ...... 0/8910 | ILS RWY 19R, Orig ...
08/04/00 .... | AK Kenai Kenai Muni ...... 0/8911 | VOR RWY 19R, AMDT 16A ...
08/04/00 .... | CA Blythe BIYthe ...ooovieeeeeecee e 0/8899 | VOR or GPS-A AMDT 6 ...
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08/04/00 .... | CA Blythe .......cccoeeenee. BIYthe ...oooiiiiie 0/8900 | VOR/DME or GPS RWY 26 AMDT 5 ...
08/04/00 .... | KS El Dorado ............... Captain Jack Thomas/El Dorado ............ 0/8917 | GPS RWY 33, Orig ...
08/04/00 .... | NJ Newark Newark Intl ......cccooveiiiiiiniieen, 0/8901 | ILS RWY 22R AMDT 3 ...
08/04/00 .... | NJ Newark Newark Intl .... 0/8902 | ILS RWY 221 AMDT 10 ...
08/04/00 .... | NJ Newark Newark Intl ......c.coooeeiiiieeec e 0/8903 | VOR/DME RWY 22R AMDT 4 ...
08/04/00 .... | NJ Newark Newark INtl .......ccooiiiiiiiee 0/8904 | VOR/DME RWY 22L Orig ...
08/04/00 .... | WI Delavan .... Lake Lawn .. 0/8936 | NDB or GPS RWY 18, AMDT 2A ...
08/07/00 .... | AK Kenai ........... v | K€NAI MUNI e 0/9097 | GPS RWY 1L, Orig-A ...
08/07/00 .... | CA Santa Maria ............ Santa Maria Public/Captain G. Allan 0/9107 | VOR or GPS RWY 12 AMDT 13A ...
Hancock Field.
08/07/00 .... | CA Santa Maria ............ Santa Maria Public/Captain G. Allan 0/9108 | ILS RWY 12 AMDT 9B ...
Hancock Field.
08/07/00 .... | MO Rollg/Vichy ............. Rollg National .........cccoeoeeeeiiiiiiiieeiieen 0/9109 | VOR/DME RWY 4, AMDT 2B ...
08/07/00 .... | OK ADA ... ADA MUNI <. 0/9103 | GPS RWY 35, Orig ...
08/08/00 .... | GA Atlanta ......... The William B. Hartsfield Atlanta Intl ...... 0/9172 | ILS RWY 9L AMDT 6B ...
08/08/00 .... | LA Baton Rouge .......... | Baton Rouge Metropolitan/Ryan Field .... 0/9167 | RADAR-1, AMDT 10 ...
08/08/00 .... | LA Lake Charles .......... Lake Charles Regional ..........c.cccceecuienee 0/9168 | RADAR-1, AMDT 4 ...
THIS REPLACES 0/8079
08/09/00 .... | 1A Hampton Hampton Muni 0/9244 | NDB RWY 17, AMDT 4 ...
08/09/00 .... | 1A Hampton .... | Hampton Muni 0/9245 | VOR/DME RWY 35, AMDT 1 ...
08/09/00 .... | LA Opelousas .............. St. Landry Parish-Ahart Field ................. 0/9214 | NDB or GPS RWY 17, AMDT 1A ...
08/09/00 .... | LA Opelousas St. Landry Parish-Ahart Field ................. 0/9215 | VOR/DME RWY 35, ORIG-A ...
08/09/00 .... | LA Opelousas ... St. Landry Parish-Ahart Field ..... 0/9216 | GPS RWY 35, ORIG ...
08/09/00 .... | WA Seattle ......... Boeing Field/King County Intl . 0/9209 | ILS RWY 31L Orig ...
08/10/00 .... | AK Adak Island ............ Adak NAF ..o 0/9300 | NDB/DME RWY 23, Orig ...
08/10/00 .... | FL Miami ....ccoooeeiienn. Miami INtl ..o 0/9335 | GPS RWY 9R, Orig-A ...
08/10/00 .... | LA Lake Charles Lake Charles Regional ..........ccccccceevneenn. 0/9324 | VOR/DME RNAV RWY 5, AMDT 3A ...
08/10/00 .... | Ml Newberry ..... e | LUCE COUNLY e 0/9308 | VOR or GPS RWY 29, AMDT 11 ...
08/10/00 .... | Ml Newberry ................ Luce County .......ccceveiiiiiiiiiiiee e 0/9309 | VOR or GPS RWY 11, AMDT 11 ...
08/10/00 .... | Ml Three Rivers ........... Three Rivers Muni Dr. Haines ................ 0/9311 | RNAV RWY 22, ORIG ...
08/10/00 .... | NC Siler City ......... Siler City Municipal 0/9383 | RNAV RWY 22 Orig ...
08/10/00 .... | SC Myrtle Beach .......... | Myrtle Beach Intl ........ 0/9325 | ILS RWY 35 AMDT 1 ...
08/10/00 .... | SC Myrtle Beach .......... Myrtle Beach Intl .........cccooovieiiiiiiiiie 0/9326 | RNAV RWY 17 ...
08/10/00 .... | SC Myrtle Beach .......... Myrtle Beach Intl ........ccccoovvieiiiiiiiiienn 0/9328 | RNAV RWY 35 ORIG ...
08/10/00 .... | SC Myrtle Beach .......... | Myrtle Beach Intl .................... 0/9329 | ILS RWY 17 AMDT 1 ...
08/10/00 .... | TN Sparta ............. .... | Upper Cumberland Regional .. 0/9398 | ILS RWY 4 Orig ...
08/11/00 .... | CA Sacramento ............ Sacramento Executive ............cccocvenieene 0/9458 | ILS RWY 2, AMDT 22 ...
08/11/00 .... | FM Kosrae Island ......... KOSIAE ..o.veiiiieiiieiee e 0/9464 | NDB/DME-A Oirig ...
08/11/00 .... | LA Ruston ............ Ruston Regional 0/9452 | NDB RWY 18, Orig-B ...
08/11/00 .... | MT Helena ... .... | Helena Regional 0/9478 | VOR/DME or GPS-B, AMDT 6 ...
08/11/00 .... | MT Helena ........ccce... Helena Regional 0/9479 | ILS RWY 27, AMDT 1 ...
08/14/00 .... | 1A Belle Plaine Belle Plaine Muni 0/9683 | GPS RWY 17, Orig ...
08/14/00 .... | 1A Belle Plaine .... Belle Plaine Muni .... 0/9684 | GPS RWY 35, Orig ...
08/14/00 .... | 1A Belle Plaine Belle Plaine Muni 0/9685 | NDB RWY 35, Orig ...
08/14/00 .... | IL Bloomington-Normal | Central IL Regal Arpt at Bloomington- 0/9616 | ILS RWY 29, AMDT 8C ...
Normal.
08/14/00 .... | IL Taylorville ............... Taylorville Muni .......cccocceeviiiiieniicnce, 0/9643 | NDB RWY 18, AMDT 3A ...
08/14/00 .... | Ml Hancock ... .... | Houghton County Memorial .... 0/9633 | LOC/DME BC RWY 13, AMDT 11B ...
08/14/00 .... | NH Laconia .......cccceeeee.. Laconia Muni ........ccccceeviiiiieniicnicin 0/9618 | NDB or GPS RWY 8 AMDT 8 ...
08/14/00 .... | OK ADA ... ADA MUNI . 0/9635 | VOR/DME RWY 17, AMDT 1A ...
08/14/00 .... | OK ADA ... ADA MUNI .ot 0/9640 | GPS RWY 17, ORIG ...
08/14/00 .... | OK Ardmore .... .... | Ardmore Downtown Executive ................ 0/9642 | GPS RWY 35, ORIG ...
08/14/00 .... | OK Ardmore .......ccccce.. Ardmore Downtown Executive ................ 0/9658 | VOR/DME RNAV RWY 35, AMDT 5A ...
08/14/00 .... | OK Bartlesville Bartlesville Muni 0/9712 | LOC RWY 17, AMDT 2 ...
08/14/00 .... | OK Bartlesville ... Bartlesville Muni 0/9713 | VOR/DME RWY 35, AMDT 5 ...
08/14/00 .... | OK Bartlesville ... .... | Bartlesville Muni 0/9727 | VOR RWY 17, AMDT 10 ...
08/14/00 .... | OK Bartlesville .............. Bartlesville Muni 0/9729 | NDB RWY 17, AMDT 1 ...
08/14/00 .... | OK Stillwater ................. Stillwater Regional ...........ccocceviiniiennenne 0/9637 | VOR RWY 17, AMDT 13A ...
08/14/00 .... | VT Barre-Montpelier ..... Edwater F. Knapp State ... 0/9601 | ILS RWY 17 AMDT 5 ...
08/16/00 .... | LA Lafayette .... | Lafayette Regional ............ 0/9738 | NDB or GPS RWY 22L, AMDT 4 ...
08/16/00 .... | NJ Berlin ....ccccoveniennn. Camden County 0/9780 | GPS RWY 5, Orig ...
08/16/00 .... | OK Bartlesville .............. Bartlesville Muni 0/9753 | GPS RWY 17, ORIG-A ...
08/16/00 .... | OK Bartlesville ... Bartlesville Muni 0/9754 | GPS RWY 35, ORIG-A ...
08/16/00 .... | OK Chickasha .... .... | Chickasha Muni 0/9772 | GPS RWY 17, Orig ...
08/16/00 .... | OK Chickasha ............... Chickasha Muni 0/9773 | GPS RWY 35, Orig ...
08/16/00 .... | OK Chickasha ............... Chickasha Muni 0/9774 | VOR/DME RNAV RWY 35, AMDT 1 ...
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[FR Doc. 00-21635 Filed 8—23-00; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30174; Amdt. No. 2006]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,

U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS—420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082 Oklahoma Gity, OK 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and §97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 8260-3, 8260—
4, and 8260-5. Materials incorporated
by reference are available for
examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. Some
SIAP amendments may have been
previously issued by the FAA in a
National Flight Data Center (NFDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at

least 30 days after publication is
provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs and safety in air commerce,
I find that notice and public procedure
before adopting these SIAPs are
impracticable and contrary to the public
interest and, where applicable, that
good cause exists for making some
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Navigation (Air).

Issued in Washington, DC on August 18,
2000.
L. Nicholas Lacey,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120, 44701; and 14 CFR 11.49(b)(2).

2. Part 97 is amended to read as
follows:
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8897.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAV; § 97.31 RADAR SIAPs;
§97.33 RNAV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * * Effective October 5, 2000

Naples, FL, Naples Muni, GPS RWY 5,
Orig—A, CANCELLED

Naples, FL, Naples Muni, RNAV RWY
5, Orig

Naples, FL, Naples Muni, GPS RWY 23,
Orig-B, CANCELLED

Naples, FL, Naples Muni, RNAV RWY
23, Orig

Augusta, GA, Daniel Field, RADAR-1,
Amdt 7

Connersville, IN, Mettel Field, RNAV
RWY 18, Orig

Connersville, IN, Mettel Field, RNAV
RWY 36, Orig

Brainerd, MN, Brainerd-Crow Wing Co.
Regional ILS RWY 23, Amdt 6

Norwood, MA, Norwood Memorial,
LOC RWY 35, Amdt 9

Norwood, MA, Norwood Memorial,
NDB RWY 35, Amdt 9

Baltimore, MD, Baltimore-Washington
Intl, VOR/DME RWY 4, Amdt 3

Baltimore, MD, Baltimore-Washington
Intl, VOR RWY 10, Amdt 17

Baltimore, MD, Baltimore-Washington
Intl, VOR/DME RWY 15L, Amdt 2

Baltimore, MD, Baltimore-Washington
Intl, VOR/DME RWY 22, Amdt 11

Baltimore, MD, Baltimore-Washington
Intl, VOR RWY 28, Amdt 24

Baltimore, MD, Baltimore-Washington
Intl, VOR/DME RWY 33L, Amdt 3

Baltimore, MD, Baltimore-Washington
Intl, VOR/DME-A, Amdt 1,
CANCELLED

Baltimore, MD, Baltimore-Washington
Intl, ILS/DME RWY 15L, Amdt 4,
CANCELLED

Baltimore, MD, Baltimore-Washington
Intl, VOR/DME RNAV RWY 22, Amdt
6A, CANCELLED

Baltimore, MD, Baltimore-Washington
Intl, ILS/DME RWY 33R, Amdt 2B,
CANCELLED

Baltimore, MD, Baltimore-Washington
Intl, RNAV RWY 4, Orig

Baltimore, MD, Baltimore-Washington
Intl, GPS RWY 4, Orig, CANCELLED

Baltimore, MD, Baltimore-Washington
Intl, RNAV RWY 10, Orig

Baltimore, MD, Baltimore-Washington
Intl, RNAV RWY 15L, Orig

Baltimore, MD, Baltimore-Washington
Intl, GPS RWY 15L, Orig,
CANCELLED

Baltimore, MD, Baltimore-Washington
Intl, RNAV Y RWY 15R, Orig

Baltimore, MD, Baltimore-Washington
Intl, RNAV Z RWY 15R, Orig

Baltimore, MD, Baltimore-Washington
Intl, RNAV RWY 22, Orig

Baltimore, MD, Baltimore-Washington
Intl, GPS RWY 22, Orig, CANCELLED

Baltimore, MD, Baltimore-Washington
Intl, RNAV Y RWY 28, Orig

Baltimore, MD, Baltimore-Washington
Intl, RNAV Z RWY 28, Orig

Baltimore, MD, Baltimore-Washington
Intl, RNAV RWY 33L, Orig

Baltimore, MD, Baltimore-Washington
Intl, RNAV RWY 33R, Orig

Baltimore, MD, Baltimore-Washington
Intl, ILS RWY 10, Amdt 18

Baltimore, MD, Baltimore-Washington
Intl, ILS RWY 15L, Orig

Baltimore, MD, Baltimore-Washington
Intl, ILS RWY 15R, Amdt 15

Baltimore, MD, Baltimore-Washington
Intl, ILS RWY 28, Amdt 15

Baltimore, MD, Baltimore-Washington
Intl, ILS RWY 33L, Amdt 9

Baltimore, MD, Baltimore-Washington
Intl, ILS RWY 33R, Orig

Baltimore, MD, Martin State, VOR/DME
OR TACAN RWY 15, Amdt 5,
CANCELLED

Baltimore, MD, Martin State, VOR/DME
OR TACAN Z RWY 15, Orig

Baltimore, MD, Martin State, LOC RWY
15, Amdt 1

Baltimore, MD, Martin State, NDB RWY
15, Amdt 9

Baltimore, MD, Martin State, NDB RWY
33, Amdt 8

Baltimore, MD, Martin State, ILS RWY
33, Amdt 6

Baltimore, MD, Martin State, VOR/DME
RNAV RWY 15, Amdt 5A,
CANCELLED

Baltimore, MD, Martin State, RNAV
RWY 15, Orig

Baltimore, MD, Martin State, RNAV
RWY 33, Orig

Harbor Springs, MI, Harbor Springs,
RNAV RWY 10, Orig

Harbor Springs, MI, Harbor Springs,
RNAV RWY 28, Orig

Minneapolis, MN, Minneapolic—St. Paul
Intl/Wold Chamberlain, ILS RWY
30L, Amdt 43

Minneapolis, MN, Minneapolis—St. Paul
Intl/Wold Chamberlain, ILS PRM
RWY 30L, Amdt 4 (Simultaneous
Close Parallel)

Ithaca, NY, Tompkins County, ILS RWY
32, Amdt 5

Toledo, OH, Metcalf Field, VOR RWY 4,
Amdt 9B

Tillamook, OR, Tillamook, RNAV RWY
13, Orig

San Juan, PR, Luis Munoz Marin Intl,
GPS RWY 8, Orig-B, CANCELLED

San Juan, PR, Luis Munoz Marin Intl,
RNAV RWY 8, Orig

San Juan, PR, Luis Munoz Marin Intl,
GPS RWY 10, Orig—A, CANCELLED

San Juan, PR, Luis Munoz Marin Intl,
RNAV RWY 10, Orig

Appleton, WI, Outagamie County
Regional, LOC BCRWY 21, Amdt 1

[FR Doc. 00-21634 Filed 8-23—-00; 8:45 am]
BILLING CODE 4910-13-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 1
RIN 3038-AB54

Minimum Financial Requirements for
Futures Commission Merchants and
Introducing Brokers; Amendments to
the Provisions Governing
Subordination Agreements Included in
the Net Capital of a Futures
Commission Merchant or Independent
Introducing Broker

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rule.

SUMMARY: The Commodity Futures
Trading Commission (“Commission” or
“CFTC”) is amending Regulation
1.17(h), which governs the net capital
treatment of subordination agreements.
Currently, futures commission
merchants (“FCMs”’) and independent
introducing brokers (“IBIs”’) that are
members of a self-regulatory
organization (“SRO”—i.e., a contract
market or the National Futures
Association) and that are securities
brokers or dealers registered with the
Securities and Exchange Commission
(“SEC”) are required to obtain the
approval of both a futures SRO and a
securities designated examining
authority (“DEA”) for any proposed
subordination agreement, proposed
prepayment of a subordinated loan, or
proposed reduction in the outstanding
principal balance of a secured demand
note. The Commission is amending its
regulations to permit a futures SRO,
subject to the conditions set forth below,
to rely on a securities DEA’s review and
approval of a proposed subordination
agreement, a proposed prepayment of a
subordinated loan, or a proposed
reduction in the outstanding principal
balance of a secured demand note
submitted to the DEA and SRO by an
FCM or IBI.

EFFECTIVE DATE: September 25, 2000.
FOR FURTHER INFORMATION CONTACT:
Thomas J. Smith, Special Counsel,
Division of Trading and Markets,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, N.W., Washington,
D.C. 20581; telephone (202) 418-5495;
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electronic mail tsmith@cftc.gov; or
Henry J. Matecki, Financial Audit and
Review Branch, Commodity Futures
Trading Commission, 300 S. Riverside
Plaza, Room 1600-N, Chicago, IL 60606;
telephone (312) 886—-3217; electronic
mail hmatecki@cftc.gov.
SUPPLEMENTARY INFORMATION:

I. Proposed Rules

On June 2, 2000, the Commission
published for comment proposed
amendments to Rule 1.17(h), which
governs an FCM’s or IBI’s net capital
treatment of subordination agreements.?
Commission Regulation 1.17 requires
FCMs and IBIs to maintain minimum
levels of adjusted net capital.2 In
computing adjusted net capital, FCMs
and IBIs are permitted to exclude from
liabilities funds received which are
subordinated to the claims of all general
creditors of the FCM or IBI pursuant to
a “‘satisfactory subordination
agreement,” as defined in Regulation
1.17(h).3

Subordination agreements may take
the form of either subordinated loan
agreements or secured demand notes.
Subordinated loan agreements are
agreements evidencing a subordinated
borrowing of cash by the FCM or IBL.
Secured demand notes are agreements
evidencing or governing the
contribution of a secured demand note
to an FCM or IBI and the pledge of
securities and/or cash as collateral to
secure payment of such note. The
outstanding principal balances of a
subordinated loan and a secured
demand note are recorded as liabilities
of an FCM or IBL#4

165 FR 35304 (June 2, 2000).

2Commission regulations cited herein may be
found at 17 CFR Ch. I (2000).

Adjusted net capital is generally defined as
current assets less liabilities. See Regulation
1.17(c)(5).

Regulation 1.17(a)(1)(i) requires FCMs to
maintain minimum adjusted net capital of the
greatest of: (1) $250,000; (2) four percent of the
customer funds required to be segregated and set
aside pursuant to the Act and the regulations, less
the market value of commodity options purchased
by customers on or subject to the rules of a contract
market or a foreign board of trade for which the full
premiums have been paid provided that the
deduction for each customer is limited to the
amount of customer funds in such customer’s
account(s); (3) the amount of adjusted net capital
required by a registered futures association of
which the FCM is a member; or (4) for securities
brokers and dealers, the amount of net capital
required by SEC Rule 15c¢3-1(a) (17 CFR 240.15¢3—
1(a)).

Regulation 1.17(a)(1)(ii) requires IBIs to maintain
minimum adjusted net capital of the greatest of: (A)
$30,000; (B) the amount of adjusted net capital
required by a registered futures associated of which
the IBI is a member; or (C) for securities brokers and
dealers, the amount of net capital required by SEC
Rule 15¢3-1(a).

3Regulation 1.17(c)(4)(i).

4 See Regulation 1.17(h)(1).

Regulation 1.17(h) sets forth several
minimum requirements for the
subordination agreements and other
conditions that must be met in order for
the agreements to qualify as
“‘satisfactory’” subordination
agreements.> One condition, set forth in
Regulation 1.17(h)(3)(vi), provides that
an FCM or IBI may not treat any
subordination agreement as a
“satisfactory” subordination agreement
for net capital purposes until the FCM’s
or the IBI’s designated-self regulatory
organization (“DSRO”’), or the
Commission if the FCM or the IBI is not
a member of a DSRO, has reviewed the
agreement and determined that it
satisfies the minimum requirements set
forth in Regulation 1.17(h).

Commission regulations also impose
restrictions on an FCM’s or IBI'’s ability
to make a payment on a subordinated
loan prior to the scheduled maturity
date of such loan or to effect a full or
partial reduction in the outstanding
principal balance of a secured demand
note. In this regard, Regulation
1.17(h)(2)(vii)(C) requires an FCM or IBI
to obtain the written approval of its
DSRO, or the Commission if the FCM or
IBI is not a member of a SRO, prior to
making a prepayment on a subordinated
loan or prior to effecting a full or partial
reduction in the outstanding principal
balance of a secured demand note.

The Commission’s regulations
governing subordination agreements,
including the provisions cited above,
are consistent with requirements
imposed by the SEC on registered
securities brokers or dealers. In this
regard, SEC Rule 15¢3-1d(c)(6)(i) (17
CFR 240.15¢3-1d(c)(6)(i)) is consistent
with CFTC Regulation 1.17(h)(3)(vi) in
that it requires a registered securities
broker or dealer to file copies of any
proposed subordination agreement with
its DEA prior to the effective date of the
agreement.® The rule further provides
that no subordination agreement shall
be deemed a “satisfactory”
subordination agreement for capital
purposes until the DEA has determined
that the agreement satisfies the
minimum requirements for a

5 A contract market may impose, or an FCM or IBI
may require, conditions or restrictions in addition
to those established by the Commission provided
that such conditions or restrictions do not cause the
subordination agreement to fail to meet the
minimum requirements of Regulation 1.17(h).

6Rule 15¢3—-1(c)(12) of the SEC, 17 CFR
240.15c¢3-1(c)(12), defines DEA as the national
securities exchange or the national securities
association of which the broker or dealer is a
member, or if the broker or dealer is member of
more than one such exchange or association, the
exchange or association designated by the SEC as
the examining authority of the broker or dealer.

satisfactory subordination agreement as
set forth in the SEC’s rules.”

In addition, SEC Rule 15¢3—-1d(b)(7)
(17 CFR 240.15¢3-1d(b)(7)) is consistent
with CFTC Regulation 1.17(h)(2)(vii)(C)
in that it requires a broker or dealer to
obtain the written approval of its DEA
prior to making a prepayment of a
subordinated loan before the scheduled
maturity date of the payment and prior
to effecting a reduction in the
outstanding principal balance of a
secured demand note. Therefore,
registered FCMs and IBIs that are also
registered as securities brokers or
dealers with the SEC (hereinafter
referred to as ““dually-registered” FCMs
or IBIs) are required to obtain the
approvals of a futures market SRO and
a securities market DEA prior to
excluding subordination agreements
from liabilities in computing net capital
or prior to making a prepayment on a
subordinated loan or effecting a
reduction in the outstanding principal
balance of a secured demand note.

II. Final Rules

The National Futures Association
submitted a letter to the Commission in
support of the proposed amendments.
This was the only comment received.

After considering the issues, the
Commission is amending Regulations
1.17(h)(2)(vii)(C) and 1.17(h)(3)(vi) as
proposed. The amendments provide that
a DSRO may rely on a DEA’s review of
a proposed subordination agreement or
a request to make a prepayment on a
subordinated loan or to reduce the
outstanding principal balance of a
secured demand note, provided that the
dually-registered FCM or IBI files signed
copies of the proposals with its
applicable DEA, in the manner and form
provided by the DEA, prior to the
proposed effective dates. The rule also
directs the FCM or IBI to file copies of
the proposals with its DSRO prior to the
respective effective dates and to file
copies of the DEA’s approval of the
transactions with the DSRO
immediately upon receipt of such
approval.

The requirement that the FCM or IBI
file copies of the proposals with its
DSRO provides the DSRO with an
opportunity to review the transactions
to ensure compliance with Commission
regulations prior to the effective dates.
The amendments further provide that
the DEA’s review and approval of the
proposals is deemed, absent objection

7 The SEC’s minimum requirements for a
satisfactory subordination agreement are set forth in
Rule 15¢3-1d(2) (17 CFR 240.15¢3-1d(2)) and are
comparable to the minimum requirements
established by the Commission in Regulation
1.17(h)(2).
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by the DSRO, a finding by the DSRO
that the proposals meet the minimum
requirements and conditions set forth in
Commission Regulation 1.17(h). The
final responsibility for ensuring that the
proposals satisfy the minimum
Commission requirements, however,
remains with the DSROs.

III. Related Matters
A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601-611, requires that
agencies, in adopting rules, consider the
impact of those rules on small
businesses. The rule amendments
discussed herein would affect FCMs and
IBIs. The Commission has previously
determined that, based upon the
fiduciary nature of FCM/customer
relationships, as well as the requirement
that FCMs meet minimum financial
requirements, FCMs should be excluded
from the definition of small entity.?

With respect to IBIs, the Commission
stated that it is appropriate to evaluate
within the context of a particular rule
whether some or all introducing brokers
should be considered to be small
entities and, if so, to analyze the
economic impact on such entities at that
time.? The amendments to Regulations
1.17(h)(2)(vii)(C) and 1.17(h)(3)(vi) do
not impose additional requirements on
an IBL. Thus, on behalf of the
Commission, the Chairman certifies that
the proposed rule amendments will not
have a significant economic impact on
a substantial number of small entities.

B. Paperwork Reduction Act

The Paperwork Reduction Act of
1995, 44 U.S.C. 3501 et seq. (Supp. I
1995), imposes certain requirements on
federal agencies (including the
Comumission) to review rules and rule
amendments to evaluate the information
collection burden that they impose on
the public. The Commission believes
that the amendments to Regulation
1.17(h) do not impose an information
collection burden on the public.

List of Subjects in 17 CFR Part 1

Brokers, Commodity futures.

In consideration of the foregoing and
pursuant to the authority contained in
the Commodity Exchange Act and, in
particular, Sections 4f, 4g and 8a(5)
thereof, 7 U.S.C. 6d, 6g and 12a(5), the
Commission hereby amends Chapter I of
Title 17 of the Code of Federal
Regulations as follows:

847 FR 18618, 18619—18620 (April 30, 1982).
948 FR 35248, 35275-78 (August 3, 1983).

PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

1. The authority citation for part 1
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 2a, 4, 4a, 6, 6a,
6b, 6¢, 6d, 6e, 6f, 6g, 6h, 6i, 6], 6k, 61, 6m,
6n, 60, 6p, 7, 7a, 7b, 8, 9, 12, 12a, 12c, 13a,
13a-1, 16, 16a, 19, 21, 23, and 24.

2. Section 1.17 is amended by revising
paragraphs (h)(2)(vii)(C) and (h)(3)(vi) to
read as follows:

§1.17 Minimum financial requirements for
futures commission merchants and
introducing brokers.

* * * * *

(h)* * *

(2]* * %

(Vii)* * %

(C)(1) Notwithstanding the provisions
of paragraphs (h)(2)(vii)(A) and
(h)(2)(vii)(B) of this section, in the case
of an applicant, no prepayment or
special prepayment shall occur without
the prior written approval of the
National Futures Association; in the
case of a registrant, no prepayment or
special prepayment shall occur without
the prior written approval of the
designated self-regulatory organization,
if any, or of the Commission if the
registrant is not a member of a self-
regulatory organization.

(2) A registrant may make a
prepayment or special prepayment
without the prior written approval of
the designated self-regulatory
organization: Provided, That the
registrant: Is a securities broker or dealer
registered with the Securities and
Exchange Commission; files a request to
make a prepayment or special
prepayment with its applicable
securities designated examining
authority, as defined in Rule 15¢3—
1(c)(12) of the Securities and Exchange
Commission (17 CFR 240.15¢c3—
1(c)(12)), in the form and manner
prescribed by the designated examining
authority; files a copy of the prepayment
request or special prepayment request
with the designated self-regulatory
organization at the time it files such
request with the designated examining
authority in the form and manner
prescribed by the designated self-
regulatory organization; and files a copy
of the designated examining authority’s
approval of the prepayment or special
prepayment with the designated self-
regulatory organization immediately
upon receipt of such approval. The
approval of the prepayment or special
prepayment by the designated
examining authority will be deemed
approval by the designated self-
regulatory organization, unless the

designated self-regulatory organization
notifies the registrant that the
designated examining authority’s
approval shall not constitute designated
self-regulatory organization approval.

(3) The designated self-regulatory
organization shall immediately provide
the Commission with a copy of any
notice of approval issued where the
requested prepayment or special
prepayment will result in the reduction
of the registrant’s net capital by 20
percent or more or the registrant’s
excess adjusted net capital by 30

percent or more.
* * * * *

(3) * * %

(vi) Filing. An applicant shall file a
signed copy of any proposed
subordination agreement (including
nonconforming subordination
agreements) with the National Futures
Association at least ten days prior to the
proposed effective date of the agreement
or at such other time as the National
Futures Association for good cause shall
accept such filing. A registrant that is
not a member of any designated self-
regulatory organization shall file two
signed copies of any proposed
subordination agreement (including
nonconforming subordination
agreements) with the regional office of
the Commission nearest the principal
place of business of the registrant
(except that a registrant under the
jurisdiction of the Commission’s
Western Regional Office shall file such
copies with the Commission’s
Southwestern Regional Office) at least
ten days prior to the proposed effective
date of the agreement or at such other
time as the Commission for good cause
shall accept such filing. A registrant that
is a member of a designated self-
regulatory organization shall file signed
copies of any proposed subordination
agreement (including nonconforming
subordination agreements) with the
designated self-regulatory organization
in such quantities and at such time as
the designated self-regulatory
organization may require prior to the
effective date. The applicant or
registrant shall also file with said parties
a statement setting forth the name and
address of the lender, the business
relationship of the lender to the
applicant or registrant and whether the
applicant or registrant carried funds or
securities for the lender at or about the
time the proposed agreement was so
filed. A proposed agreement filed by an
applicant with the National Futures
Association shall be reviewed by the
National Futures Association, and no
such agreement shall be a satisfactory
subordination agreement for the
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purposes of this section unless and until
the National Futures Association has
found the agreement acceptable and
such agreement has become effective in
the form found acceptable. A proposed
agreement filed by a registrant shall be
reviewed by the designated self-
regulatory organization with whom such
an agreement is required to be filed
prior to its becoming effective or, if the
registrant is not a member of any
designated self-regulatory organization,
by the regional office of the Commission
where the agreement is required to be
filed prior to its becoming effective. No
proposed agreement shall be a
satisfactory subordination agreement for
the purposes of this section unless and
until the designated self-regulatory
organization or, if a registrant is not a
member of any designated self-
regulatory organization, the
Commission, has found the agreement
acceptable and such agreement has
become effective in the form found
acceptable: Provided, however, That a
proposed agreement shall be a
satisfactory subordination agreement for
purpose of this section if the registrant:
is a securities broker or dealer registered
with the Securities and Exchange
Commission; files signed copies of the
proposed subordination agreement with
the applicable securities designated
examining authority, as defined in Rule
15c¢3-1(c)(12) of the Securities and
Exchange Commission (17 CFR
240.15¢3-1(c)(12)), in the form and
manner prescribed by the designated
examining authority; files signed copies
of the proposed subordination
agreement with the designated self-
regulatory organization at the time it
files such copies with the designated
examining authority in the form and
manner prescribed by the designated
self-regulatory organization; and files a
copy of the designated examining
authority’s approval of the proposed
subordination agreement with the
designated self-regulatory organization
immediately upon receipt of such
approval. The designated examining
authority’s determination that the
proposed subordination agreement
satisfies the requirements for a
satisfactory subordination agreement
will be deemed a like finding by the
designated self-regulatory organization,
unless the designated self-regulatory
organization notifies the registrant that
the designated examining authority’s
determination shall not constitute a like
finding by the designated self-regulatory
organization.

* * * * *

Issued in Washington D.C. on August 17,
2000 by the Commission.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 00-21498 Filed 8—23-00; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 811

[Docket No. 99N-4955]

Amendment of Various Device
Regulations to Reflect Current
American Society for Testing and
Materials Citations, Confirmation in
Part and Technical Amendment;
Correction

AGENCY: Food and Drug Administration,
HHS.

ACTION: Direct final rule; correction.

SUMMARY: The Food and Drug
Administration (FDA) is correcting a
document that appeared in the Federal
Register of July 18, 2000 (65 FR 44435).
The document confirmed, in part, the
direct final rule amending certain
references in various medical devices
regulations. The document was
published with an incorrect Federal
Register page reference. This document
corrects that error.

DATES: Effective August 24, 2000.

FOR FURTHER INFORMATION CONTACT:
LaJuana D. Caldwell, Office of Policy
(HF-27), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-827—7010.

SUPPLEMENTARY INFORMATION: In FR Doc.
00-18082 appearing on page 44435 in
the Federal Register of Tuesday, July
18, 2000, the following correction is
made:

1. On page 44435, in the 2d column,
under the DATES and the SUPPLEMENTARY
INFORMATION captions, the phrase
“January 24, 2000 (65 FR 3627)” is
corrected to read “January 24, 2000 (65
FR 3584)”.

Dated: August 15, 2000.
Margaret M. Dotzel,
Associate Commissioner for Policy.
[FR Doc. 00-21562 Filed 8—23-00; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

Federal Highway Administration

23 CFR Part 1270
[Docket No. NHTSA-99-4493]
RIN 2127-AH41

Open Container Laws

AGENCY: National Highway Traffic
Safety Administration (NHTSA) and
Federal Highway Administration
(FHWA), Department of Transportation.

ACTION: Final rule.

SUMMARY: This document adopts as a
final rule, with some changes, the
regulations that were published in an
interim final rule to implement a new
program established by the
Transportation Equity Act for the 21st
Century (TEA 21) Restoration Act. The
final rule provides for a transfer of
Federal-aid highway construction funds
authorized under 23 U.S.C. 104 to the
State and Community Highway Safety
Program under 23 U.S.C. 402 for any
State that fails to enact and enforce a
conforming “open container” law.

DATES: This final rule becomes effective
on August 24, 2000.

FOR FURTHER INFORMATION CONTACT: Mr.
Glenn Karr, Office of State and
Community Services, NSC-01,
telephone (202) 366—2121; or Ms. Heidi
L. Coleman, Office of Chief Counsel,
NCC-30, telephone (202) 366—1834.

SUPPLEMENTARY INFORMATION: The
Transportation Equity Act for the 21st
Century (TEA 21), Pub. L. 105-178, was
signed into law on June 9, 1998. On July
22,1998, the TEA 21 Restoration Act,
Pub. L. 105-206, was enacted to restore
provisions that had been agreed to by
the conferees on TEA 21, but had not
been included in the TEA 21 conference
report. Section 1405 of the Act amended
Chapter 1 of Title 23, United States
Code, by adding Section 154, which
established a program to transfer a
percentage of a State’s Federal-aid
highway construction funds to the
State’s apportionment under section 402
of Title 23 of the United States Code, if
the State fails to enact and enforce a
conforming “open container” law that
prohibits the possession of any open
alcoholic beverage container, and the
consumption of any alcoholic beverage,
in the passenger area of any motor
vehicle located on a public highway, or
the right-of-way of a public highway, in
the State.
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In accordance with section 154, the
transferred funds are to be used for
alcohol-impaired driving
countermeasures or the enforcement of
driving while intoxicated (DWI) laws.
States may elect instead to use all or a
portion of the funds for hazard
elimination activities, under 23 U.S.C.
Section 152.

Background
The Problem of Impaired Driving

Injuries caused by motor vehicle
traffic crashes are the leading cause of
death in America for people aged 5 to
29. Each year, traffic crashes in the
United States claim approximately
41,000 lives and cost Americans an
estimated $150 billion, including $19
billion in medical and emergency
expenses, $42 billion in lost
productivity, $52 billion in property
damage, and $37 billion in other crash-
related costs. In 1998, alcohol was
involved in approximately 39 percent of
fatal traffic crashes. Every 33 minutes,
someone in this country dies in an
alcohol-related crash. Impaired driving
is the most frequently committed
violent crime in America.

Open Container Law Incentives

State open container laws can serve as
an important tool in the fight against
impaired driving. To encourage States to
enact and enforce effective impaired
driving measures (including open
container laws), Congress enacted 23
U.S.C. Section 410 (the Section 410
program) in 1988. Under this program,
States could qualify for supplemental
grant funds if they qualified for a basic
Section 410 grant and had an open
container law that met certain
requirements.

TEA 21 changed the Section 410
program and removed the open
container incentive grant criterion. The
conferees to that legislation had
intended to create a new open container
transfer program to encourage States to
enact open container laws, but this new
program was inadvertently omitted from
the TEA 21 conference report. The
program was included instead in the
TEA 21 Restoration Act, which was
signed into law on July 22, 1998.

Section 154 Open Container Law
Program

Section 154 provides that the
Secretary must transfer a portion of a
State’s Federal-aid highway funds
apportioned under sections 104(b)(1),
(3), and (4) of title 23 of the United
States Code, for the National Highway
System, Surface Transportation Program
and Interstate System, to the State’s

apportionment under section 402 of that
title, if the State fails to enact and
enforce a conforming “open container”
law. If a State does not meet the
statutory requirements on October 1,
2000 or October 1, 2001, an amount
equal to one and one-half percent of the
funds apportioned to the State will be
transferred. If a State does not meet the
statutory requirements on October 1,
2002, an amount equal to three percent
of the funds apportioned to the State
will be transferred. An amount equal to
three percent will continue to be
transferred on October 1 of each
subsequent fiscal year, if the State does
not meet the requirements on those
dates.

To avoid the transfer of funds a State
must enact and enforce a law that
prohibits the possession of any open
alcoholic beverage container, and the
consumption of any alcoholic beverage,
in the passenger area of any motor
vehicle (including possession or
consumption by the driver of the
vehicle) located on a public highway, or
the right-of-way of a public highway, in
the State.

Interim Final Rule

On October 6 1998, NHTSA and the
FHWA published an interim final rule
in the Federal Register to implement
the Section 154 program (63 FR 53580).
The interim final rule provided that, to
avoid the transfer of funds, a State must
have a law that has been enacted and
made effective, and must be actively
enforcing the law. In addition, the law
must meet certain basic elements.

Compliance Criteria

To avoid a transfer of funds under the
interim final rule, a State must meet the
following basic elements:

1. Prohibits Possession of Any Open
Alcoholic Beverage Container and the
Consumption of Any Alcoholic Beverage

The law must prohibit the possession
of any open alcoholic beverage
container in the passenger area of any
motor vehicle that is located on a public
highway or right-of-way. The law must
also prohibit the consumption of any
alcoholic beverage in the passenger area
of any motor vehicle that is located on
a public highway or right-of-way.

2. In the Passenger Area of Any Motor
Vehicle

The law must apply whenever such
activity is taking place in the passenger
area of any motor vehicle, consistent
with the definitions of “motor vehicle”
and ‘““passenger area” that are included
in §1270.3 of the regulation.

3. All Alcoholic Beverages

The law must apply to all “alcoholic
beverages.”

4. Applies to All Occupants

The law must apply to all occupants
of the motor vehicle, including the
driver and all passengers.

5. Located on a Public Highway or the
Right-of-Way of a Public Highway

The law must apply to a motor
vehicle while it is located anywhere on
a public highway or the right-of-way of
a public highway.

6. Primary Enforcement

The State must provide for primary
enforcement of its law. Under a primary
enforcement law, law enforcement
officials have the authority to enforce
the law without, for example, the need
to show that they had probable cause to
believe that another violation had been
committed. A law that provides for
secondary enforcement will not conform
to the requirements of the regulation.

A more detailed discussion of the six
elements described above is contained
in the interim final rule (63 FR 53580—
586).

Demonstrating Compliance

Section 154 provides that
nonconforming States will be subject to
the transfer of funds beginning in fiscal
year 2001. To avoid the transfer, the
interim final rule provided that each
State must submit a certification by an
appropriate State official that the State
has enacted and is enforcing an open
container law that conforms to 23 U.S.C.
154 and part 1270. A more detailed
discussion regarding the certifications is
contained in the interim final rule (63
FR 53583).

Enforcement

Section 154 provides that a State must
not only enact a conforming law, but
must also enforce the law. In the interim
final rule, the agencies encouraged the
States to enforce their open container
laws rigorously. In particular, the
agencies recommended that States
incorporate into their enforcement
efforts activities designed to inform law
enforcement officers, prosecutors,
members of the judiciary and the public
about their open container laws. States
should also take steps to integrate their
open container enforcement efforts into
their enforcement of other impaired
driving laws.

To demonstrate that they are
enforcing their laws under the
regulation, however, the interim rule
indicated that States are required only
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to submit a certification that they are
enforcing their laws.

Notification of Compliance

The interim final rule provided that
for each fiscal year, beginning with FY
2001, NHTSA and the FHWA will notify
States of their compliance or
noncompliance with section 154, based
on a review of certifications received. If,
by June 30 of any year, beginning with
the year 2000, a State has not been
determined by the agencies, based on
the State’s laws and a conforming
certification, to comply with section 154
and the implementing regulation, the
agencies will make an initial
determination that the State does not
comply with section 154, and the
transfer of funds will be noted in the
FHWA'’s advance notice of
apportionment for the following fiscal
year, which generally is issued in July.

Each State determined to be in
noncompliance will have until
September 30 to rebut the initial
determination or to come into
compliance. The State will be notified
of the agencies’ final determination of
compliance or noncompliance and the
amount of funds to be transferred as part
of the certification of apportionments,
which normally occurs on October 1 of
each fiscal year.

Request for Comments

The agencies requested comments
from interested persons on the interim
final rule. The agencies stated in the
interim final rule that all comments
submitted would be considered and that
following the close of the comment
period, the agencies would publish a
document in the Federal Register
responding to the comments and, if
appropriate, would make revisions to
the provisions of part 1270.

Comments Received

The agencies received submissions
from six commenters in response to the
interim final rule. Comments were
received from: Betty J. Mercer, Division
Director, Office of Highway Safety
Planning, Michigan Department of State
Police and James R. DeSana, Director,
Michigan Department of Transportation
(Michigan); Henry M. Jasny, General
Counsel for Advocates for Highway and
Auto Safety (Advocates); Carl D.
Tubbesing, Deputy Executive Chair,
National Conference of State
Legislatures (NCSL); Tricia Roberts,
Director of the Delaware Office of
Highway Safety, Brian J. Bushweller,
Secretary, Delaware Department of
Public Safety and Ann P. Canby,
Secretary, Delaware Department of
Transportation (Delaware); K. Craig

Allred, Director, Utah Highway Safety
Office and Chair, National Association
of Governors’ Highway Safety
Representatives (NAGHSR); and Peter
M. Thompson, Coordinator, State of
New Hampshire, Office of the Governor,
Highway Safety Agency (New
Hampshire). The comments, and the
agencies’ responses to them, are
discussed in detail below. Also
discussed below are certain changes that
the agencies decided to make in this
final rule regarding issues that were
raised during NHTSA'’s review of State
laws and proposed legislation pursuant
to the interim final rule.

1. General Comments

In general, the comments in response
to the interim final rule were positive.
Advocates strongly supported the
compliance requirements, citing studies
that show “that possession of open
containers of alcoholic beverages in the
passenger compartment of motor
vehicles is associated with an
[unexpectedly] high percentage of motor
vehicle crashes, even if the driver of the
vehicle has not been shown to have
consumed any alcohol.”

Michigan and Delaware indicated that
they opposed penalties applied to
transportation funding for non-
compliance with requirements such as
section 154. NCSL stated that “‘a one-
size-fits-all approach is not the best way
to tackle the nation’s drunk driving
problem.”

Most comments related to the specific
requirements that State open container
laws must meet to avoid a transfer of
funds. These comments and the
agencies’ responses to them are
discussed in greater detail below.

2. Comments Regarding the Definition
of Open Container

Section 154 defined the term “open
alcoholic beverage container” to mean
any bottle, can, or other receptacle that:

(1) Contains any amount of alcoholic
beverage; and

(2)(i) Is open or has a broken seal; or

(ii) The contents of which are partially
removed.

The agencies adopted this definition in
the interim final rule.

NAGHSR argued that the agencies’
definition was too broad. It commented
that the agencies’ definition “prohibits
an open container even when such
container carries only trace amounts of
an alcoholic beverage.” It recommended
that the definition be changed ““to one
which prohibits an open container with
any usable or consumable amount of
alcohol.”

As indicated above, the definition of
“open container” was specifically

included in the statute and the agencies
are not at liberty to change it in the
absence of an amendment to the
legislation. Accordingly, this portion of
the interim regulation has been adopted
without change.

3. Comments Regarding the Possession
and Consumption Requirement

Section 154 provides that a State must
enact and enforce:

a law that prohibits the possession of any
open alcoholic beverage container, or the
consumption of any alcoholic beverage.

The interim final rule provided that the
State’s open container law must prohibit
both the possession of any open
alcoholic beverage container and the
consumption of any alcoholic beverage
in the passenger area of any motor
vehicle.

NAGHSR disagreed with the agencies’
decision to require open container laws
to cover both possession and
consumption and argued that under the
statutory language, laws may prohibit
either possession or consumption.
NAGHSR stated that the agencies have
“interpreted the federal statutory
language too expansively and not in a
manner consistent with Congressional
intent.” NAGHSR commented also that
“there is nothing in the legislative
history of the open container provision
to support a requirement that both
possession and consumption should be
prohibited.”

By contrast, Advocates expressed
support for the possession and
consumption requirement. It indicated
that “we concur with the agencies that
the statute requires that State open
container laws must prohibit both ‘the
possession of any open alcoholic
container’ and ‘must also prohibit the
consumption of any alcoholic beverage
in the passenger area of any motor
vehicle’* * *. There is no other
plausible way to read the statutory
language.”

NCSL expressed its concern that
many State laws do not cover both
possession and consumption. It stated
that “sixteen state laws currently
prohibit consumption but not
possession. It is unlikely that states
could change the laws to reflect the
requirement in time to avoid the 1%2 %
redirection penalty in either the first or
second year.”

New Hampshire noted that its law
prohibited possession of an open
container but did not specifically
prohibit consumption of an alcoholic
beverage. It stated that “in order to
consume an alcoholic beverage, an
individual must first have that beverage
in their possession. Why is it necessary
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to complicate the language by requiring
that both ‘possession’ and
‘consumption’ be included in the law
when simply possessing alcohol in an
open container in the passenger area is
sufficient.”

The agencies do not believe that they
have interpreted the statutory language
too broadly or in a manner inconsistent
with Congressional intent. The statutory
language requires that State laws must
penalize an individual for either
possessing an open container or
consuming an alcoholic beverage in the
passenger area of a motor vehicle. In
other words, State laws must prohibit
both activities independently. NHTSA
has interpreted this language
consistently since 1990, when it issued
regulations implementing the Section
410 program, under which States could
qualify for a supplemental grant by
adopting laws that prohibited both the
possession of an open container and the
consumption of alcoholic beverages.
There is nothing in the legislative
history of section 154 that would
suggest that Congress intended that this
interpretation should change. For these
reasons, this portion of the interim
regulation has been adopted without
change.

With respect to New Hampshire’s
assertion that open container laws that
prohibit possession need not
specifically prohibit consumption, the
agencies agree with this view. We note
that, during NHTSA’s review of State
laws and proposed legislation, when
presented with provisions that prohibit
possession of any open container, it has
determined that these provisions
necessarily also prohibit consumption
of alcoholic beverages because it is not
possible to consume an alcoholic
beverage without also possessing it.
Accordingly, State laws and proposed
legislation that prohibit possession have
been found to be in compliance with the
possession and consumption criterion.

4. Comments Regarding the Passenger
Area of Any Motor Vehicle Requirement

The term “passenger area” was
defined in the interim final rule to mean
“the area designed to seat the driver and
passengers while the motor vehicle is in
operation and any area that is readily
accessible to the driver or a passenger
while in their seating positions,
including the glove compartment.”
Delaware commented that “the
prohibition of the entire ‘“passenger
area” is not justified.” It stated that “the
intent is to prohibit the driver from
driving under the influence. Passenger
area of the vehicle needs to be less
stringent with a focus on the driver.”

The statutory language specifically
provides that open container laws must
prohibit possession and consumption in
the passenger area of any motor vehicle
and the agencies are not at liberty to
change this requirement in the absence
of an amendment to the legislation.
Moreover, there is nothing in the
legislative history that suggests that the
purpose of the Section 154 program was
focused solely on preventing a driver
from possessing alcoholic beverages.
Congress enacted other programs in
TEA 21 and in the TEA 21 Restoration
Act, such as the Section 410 and 164
programs, that are limited to drivers, but
did not enact such a limitation in
section 154. Accordingly, the agencies
will not change this element of the
requirement in the final rule.

The interim regulations permitted
some exceptions to the ‘“passenger area
of any motor vehicle” requirement.
Specifically, they provided that State
laws that contained exceptions allowing
open containers behind the last upright
seat or in an area not normally occupied
by the driver and passengers in a
vehicle not equipped with a trunk or in
locked glove compartments would be
permitted under section 154.

Advocates argued that the agencies
should not permit exceptions allowing
open containers to be kept behind the
last upright seat or in an area not
normally occupied by the driver or
passengers in a vehicle not equipped
with a trunk. It stated that “the agencies
provide no basis for allowing this
practice” and that “‘the express language
of the statute does not permit the
agencies to entertain an exception in
state open container laws for vehicles
that are not equipped with a trunk.”
Arguing that the only permissible
exceptions to the “passenger area of any
motor vehicle” requirement were
specifically identified in the statute,
Advocates asserted that “the agencies
are not at liberty to enlarge the scope of
the exceptions determined by Congress’
and that ““the statute does not provide
any statement that vehicles that are not
equipped with trunks can be excepted
and, therefore, the agencies have no
authority to permit this practice.”

As the agencies noted in the interim
final rule, prior to the issuance of that
document, the agencies had reviewed
existing State open container laws to
determine whether they contained any
exceptions. We determined that a
number of States prohibit occupants
from possessing open alcoholic beverage
containers in motor vehicles, but
provide for an exception when the
vehicle is not equipped with a trunk.
Specifically, these States do not
consider it to be an offense to keep an

open alcoholic beverage container
behind the last upright seat of such
vehicles or in an area of such vehicles
not normally occupied by the driver or
passengers.

Although the section 154 statute did
not specifically provide for such an
exception, the agencies did not believe
it was Congress’ intent that the statute
be read so literally as to penalize every
State whose laws contained any
exceptions at all. Accordingly, the
agencies considered whether this
exception should be permitted under
the regulations. Specifically, we
considered whether this particular
exception would render the underlying
open container requirement
unenforceable, so that it would
undermine or be wholly inconsistent
with the purpose of the statute.

In the agencies’ view, an exception
that permits open containers behind the
last upright seat or in an area not
normally occupied by the driver or
passengers in vehicles not equipped
with a trunk, addresses a legitimate
need for storage. In addition, we believe
this exception would not undermine the
purpose of open container laws or
render them unenforceable, because it
would permit open containers only in
the least accessible place in a vehicle.
We continue to believe that such
exceptions should be permitted.

Advocates noted that the agencies
declined to permit exceptions allowing
open containers in an unlocked glove
compartment and stated that “we fail to
see the distinction between the use of a
glove compartment or the area behind a
seat.” As indicated above, the agencies
believe that the area behind the last
upright seat of a vehicle is the area that
is least accessible to the driver or
passengers in a vehicle. By contrast, we
believe that an unlocked glove
compartment is readily accessible to the
driver and passengers. We decided to
permit exceptions for open containers in
a locked glove compartment because the
requirement that the glove compartment
be locked makes the open container
significantly less accessible.

Accordingly, the agencies do not
believe that it is necessary to change the
interim regulation in response to these
comments.

5. Comments Regarding the All
Occupants Requirement

The interim rule indicated that a
State’s law would be deemed to be in
compliance with the all occupants
requirement if it prohibits the
possession of any open alcoholic
beverage container by the driver, but
permits possession of alcohol by
passengers in ‘‘the passenger area of a
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motor vehicle designed, maintained or
used primarily for the transportation of
persons for compensation” (such as
buses, taxis and limousines) and those
“in the living quarters of a house coach
or house trailer.”

The agencies received three
comments indicating that the interim
final rule was unclear as to whether this
exception for passengers in house
coaches or house trailers is broad
enough to cover passengers in
recreational vehicles (RVs).

The agencies consider the exception
for house coaches and house trailers to
be broad enough to cover recreational
vehicles. We believe that the purpose of
the exception was to allow passengers
in vehicles which have living quarters
to possess open containers in that area.
House coaches, house trailers and
recreational vehicles all have a living
quarters area and, accordingly, we
believe that passengers in the living
quarters of recreational vehicles should
be permitted to possess open containers.
During NHTSA'’s review of State laws
and proposed legislation, it has
determined that laws which permit
possession and consumption by
passengers in the living quarters of
recreational vehicles comply with the
all occupants requirement.

Accordingly, the agencies do not
believe that it is necessary to change the
interim regulation in response to these
comments.

6. Comments Regarding the Public
Highway or Right-of-Way Requirement

Three comments addressed the
requirement that a State’s open
container law must apply to a motor
vehicle while it is located anywhere on
a public highway or the right-of-way of
a public highway. In the interim final
rule, the agencies defined “public
highway or the right-of-way of a public
highway” to mean ‘“the entire width
between and immediately adjacent to
the boundary lines of every way
publicly maintained when any part
thereof is open to the use of the public
for purposes of vehicular travel.”

The comments suggested that the
agencies’ definition of “public highway
or the right-of-way of a public highway”’
was too broad. NAGHSR suggested that,
under the definition of right-of-way in
the interim final rule, “picnics and
other activities involving a stopped
vehicle in a roadside park or other
public area adjacent to a roadway would
all be prohibited if alcohol were
consumed.” NAGHSR suggested also
that “a person in a parked vehicle at a
public rest area along a major Interstate
would be in violation of the law if he
or she consumed an alcoholic beverage”

and that “similar activities could be
prohibited in parked vehicles in public
parking lots adjacent to roadways or
public roadways that have been blocked
off under local permit.” NAGHSR
concluded that “there is no legislative
history to support such a broad
interpretation of the statute” and
recommended that “the definition of
public right-of-way should be limited
only to the entire width of the roadway
including the shoulders, and that
possession or consumption in a stopped
vehicle should be prohibited only
within that area.”

NCSL and Delaware asserted that the
right-of-way requirement is not justified
because it does not involve any
impaired driving on a right-of-way.
NCSL and Delaware asserted also that,
under the interim final rule, picnics and
tailgate parties would be prohibited and
that the regulations would even prohibit
a tailgate party where there was a
designated driver. By contrast,
Advocates supported the right-of-way
requirement.

The requirement that open container
laws apply to a vehicle located on
public highway or on the right-of-way of
a public highway was specifically
included in the statute. The agencies
believe that this provision ensures that
an individual cannot pull off a highway,
drink, and get back on the highway and
drive impaired. There is nothing in the
legislative history of section 154 to
suggest that the purpose of section 154
was limited to preventing a driver from
possessing or consuming an alcoholic
beverage only while driving.

During NHTSA’s review of State laws
and proposed legislation, it has
indicated that we intend the “right-of-
way”’ requirement to apply to shoulders.
While State laws may reach beyond the
Federal requirements, NHTSA has
determined that if a State law covers the
public highway and the shoulder
alongside of it, that is sufficient to meet
this element of the open container
requirements. To clarify the agency’s
position, we have changed the
definition of the term “public highway
or right-of-way of a public highway” to
reflect this determination.

7. Comments Regarding the Timing of
Certifications

The interim final rule provided that,
to avoid a transfer of funds in FY 2001,
the agencies must receive a State’s
certification no later than September 30,
2000, and the certification must indicate
that the State “‘has enacted and is
enforcing an open container law that
conforms to 23 U.S.C. 154 and (the
agencies’ implementing regulations).”
The interim rule indicated that States

found in noncompliance with the
requirements in any fiscal year, once
they enacted complying legislation and
are enforcing the law, must submit a
certification to that effect before the
following fiscal year to avoid a transfer
of funds in that following fiscal year.
The interim rule indicated that such
certifications must be submitted by
October 1 of the following fiscal year.

To avoid confusion, the agencies
believe that States should be required to
submit their certifications by the same
date in any fiscal year. Accordingly, the
agencies have determined that, to avoid
a transfer of funds in FY 2001 or in any
subsequent fiscal year, States will be
required to submit certifications by
September 30.

The agencies realize that a State could
enact a conforming law by September
30, and the law could become effective
on October 1 of the following fiscal year.
Accordingly, the agencies have decided
to amend the regulations to enable such
States to avoid a transfer of funds in the
year in which the State’s new law
becomes effective. To avoid a transfer of
funds, they may certify that the State
has enacted an open container law that
conforms to 23 U.S.C. 154 and the
agencies’ implementing regulations and
that will become effective and be
enforced by October 1 of the following
fiscal year.

We note that, since the issuance of the
interim final rule, NHTSA has reviewed
certifications from several States that
have not been complete. States must
include citations to all applicable
provisions of their law including, for
example, citations to the definition of
alcoholic beverage and other sections of
their statute, as well as regulations or
case law, as applicable.

8. Comments Regarding the Transfer of
Funds

As explained in the interim final rule,
Section 154 provides that the Secretary
must transfer a portion of a State’s
Federal-aid highway funds apportioned
under sections 104(b)(1), (3), and (4) of
Title 23 of the United States Code, for
the National Highway System, Surface
Transportation Program and Interstate
System, to the State’s apportionment
under section 402 of that title, if the
State does not meet certain statutory
requirements.

The interim rule indicated that, in
accordance with the statute, the amount
to be transferred from a non-conforming
State will be calculated based on a
percentage of the funds apportioned to
the State under each of sections
104(b)(1), (3) and (4). However, the
actual transfers need not be drawn
evenly from these three sources. The
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transferred funds may come from any
one or a combination of the
apportionments under section 104(b)(1),
(3) and (4), as long as the total amount
meets the statutory requirement.

One commenter noted that the interim
rule did not specify which State agency
has authority to decide from which
category funds should be transferred.
The agencies believe that, because the
decision concerning which of the three
highway apportionments should lose
funds solely affects State Department of
Transportation (DOT) programs, the
DOT should have authority to inform
the FHWA of any changes in
distribution. The agencies have added
language to the final rule, in the section
on Transfer of Funds, indicating that on
October 1, the FHWA will make the
transfers based on a proportionate
amount, then the State’s Department of
Transportation will be given until
October 30 to notify the FHWA if they
would like to change the distribution
among sections 104(b)(1), (3) and (4).

The interim rule indicated that the
funds transferred to section 402 could
be used for alcohol-impaired driving
countermeasures or directed to State
and local law enforcement agencies for
the enforcement of laws prohibiting
driving while intoxicated, driving under
the influence or other related laws or
regulations. In addition, the interim
final rule indicated that States may elect
to use all or a portion of the transferred
funds for hazard elimination activities
under 23 U.S.C. 152.

Four commenters noted that the
interim final rule did not specify which
State agency has the authority to
determine how transferred funds should
be used. NAGHSR stated that “it is
unclear whether these decisions are
state department of transportation
decisions, state highway safety office
decisions, or both.” Michigan suggested
that ““it should be made clear that all
affected state agencies are to participate,
and that States’ decisions may be guided
by the traffic-safety benefit returned by
the investment.”

The agencies have determined that all
of the affected State agencies should
participate in deciding how transferred
funds should be directed. Accordingly,
the agencies have added language to the
section on Use of Transferred Funds
specifying that both the State DOT,
which will “lose” the funds, and the
State Highway Safety Office (SHSO),
which will “gain” the funds must
jointly decide.

The State DOT and SHSO officials
will provide written notification of their
funding decisions to the agencies,
within 60 days of the transfer,
identifying the amounts of apportioned

funds to be obligated to alcohol-
impaired driving programs, hazard
elimination programs, and related
planning and administration costs
allowable under section 402. This
process will permit account entries to be
made. Joint decision making by the DOT
and SHSO is the same process required
by NHTSA and FHWA for other TEA 21
programs in which Congress authorized
flexible highway safety/highway
construction funding choices—the
Section 157 Seat Belt Use Incentive
Grant program and the Section 153 .08
BAC Law Incentive program.

Regulatory Analyses and Notices

Executive Order 12988 (Civil Justice
Reform)

This final rule will not have any
preemptive or retroactive effect. The
enabling legislation does not establish a
procedure for judicial review of final
rules promulgated under its provisions.
There is no requirement that individuals
submit a petition for reconsideration or
other administrative proceedings before
they may file suit in court.

Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

The agencies have determined that
this action is not a significant action
within the meaning of Executive Order
12866 or significant within the meaning
of Department of Transportation
Regulatory Policies and Procedures.
States can choose to enact and enforce
an open container law, in conformance
with Pub. L. 105-206, and thereby avoid
a transfer of Federal-aid highway
construction funds. Alternatively, if
States choose not to enact and enforce
a conforming law, their funds will be
transferred, but not withheld.
Accordingly, the amount of funds
provided to each State will not change.

In addition, the costs associated with
this rule are minimal and are expected
to be offset by resulting highway safety
benefits. The enactment and
enforcement of open container laws
should help to reduce impaired driving,
which is a serious and costly problem
in the United States. Accordingly,
further economic assessment is not
necessary.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (Pub. L. 96-354, 5 U.S.C.
601-612), the agencies have evaluated
the effects of this action on small
entities. This rulemaking implements a
new program enacted by Congress in the
TEA 21 Restoration Act. As the result of
this new Federal program, and the

implementing regulation, States will be
subject to a transfer of funds if they do
not enact and enforce laws prohibiting
the possession of open alcoholic
beverage containers and the
consumption of alcoholic beverages.
This final rule will affect only State
governments, which are not considered
to be small entities as that term is
defined by the Regulatory Flexibility
Act. Thus, we certify that this action
will not have a significant impact on a
substantial number of small entities and
find that the preparation of a Regulatory
Flexibility Analysis is unnecessary.

Paperwork Reduction Act

This action does not contain a
collection of information requirement
for purposes of the Paperwork
Reduction Act of 1980, 44 U.S.C.
Chapter 35, as implemented by the
Office of Management and Budget
(OMB) in 5 CFR part 1320.

National Environmental Policy Act

The agencies have analyzed this
action for the purpose of the National
Environmental Policy Act, and have
determined that it will not have a
significant effect on the human
environment.

The Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4) requires
agencies to prepare a written assessment
of the costs, benefits and other affects of
final rules that include a Federal
mandate likely to result in the
expenditure by the State, local or tribal
governments, in the aggregate, or by the
private sector, of more than $100
million annually. In the interim final
rule, the agencies indicated that the
Section 154 program did not meet the
definition of a Federal mandate, because
the resulting annual expenditures were
not expected to exceed the $100 million
and because the States were not
required to enact and enforce a
conforming open container law.

NCSL asserted that the rule will result
in an unfunded mandate. It stated that
“the total cost to the states to enforce
these open container laws will exceed
one hundred million dollars in cost.
Even the sixteen states that currently
have open container laws that prohibit
the consumption of alcoholic beverages
will now have to have primary
enforcement of an open container law
with simple possession as a violation.”
NCSL noted that the UMRA requires
agencies to prepare a written assessment
of the anticipated costs and benefits of
any unfunded Federal mandate and that
NHTSA failed to do so. NCSL asserted
also that NHTSA failed to consult with
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State officials to determine the financial
and political ramifications of this
regulatory proposal.

The agencies do not believe that the
rule will result in an unfunded mandate
because the Section 154 program is
optional to the States. States may choose
to enact and enforce a conforming open
container law and avoid the transfer of
funds altogether. Alternatively, if States
choose not to enact and enforce a
conforming law, funds will be
transferred, but no funds will be
withheld from any State. Moreover, the
agencies do not believe that the
resulting cost to States from
implementing conforming laws will be
over $100 million. Prior to the passage
of TEA 21, many States already had
enacted and were enforcing open
container laws. Some of these States
have amended their laws to conform to
the new Section 154 requirements, but
such changes will not result in
expenditures of over $100 million. For
States that did not previously have open
container laws, the cost to enact such
laws will be minimal. There may be
some costs to provide training to law
enforcement or other officials or to
educate the public about these changes,
but these costs are not likely to be
significant.

In the interim final rule, the agencies
recommended that States incorporate
into their enforcement efforts activities
designed to inform law enforcement
officers, prosecutors, members of the
judiciary and the public about their
open container laws. In addition, the
agencies advised States to take steps to
integrate their open container
enforcement efforts into their
enforcement of other impaired driving
laws. If States take these steps, the cost
to enforce such laws would likely be
absorbed into the State’s overall law
enforcement budget because the States
would not be required to conduct
separate enforcement efforts to enforce
open container laws.

Accordingly, the agencies do not
believe that it is necessary to prepare a
written assessment of the costs and
benefits, or other effects of the rule.

Executive Order 13132 (Federalism)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132, and it has been determined that
this action does not have sufficient
federalism implications to warrant the
preparation of a federalism assessment.
Accordingly, a Federalism Assessment
has not been prepared.

List of Subjects in 23 CFR Part 1270

Alcohol and alcoholic beverages,
Grant programs—Transportation,
Highway Safety.

In consideration of the foregoing, the
interim final rule published in the
Federal Register of October 6, 1998, 63
FR 53580, is adopted as final, with the
following changes:

SUBCHAPTER D—TRANSFER AND
SANCTION PROGRAMS

PART 1270—OPEN CONTAINER LAWS

1. The authority citation for part 1270
continues to read as follows:

Authority: 23 U.S.C. 154; delegation of
authority at 49 CFR 1.48 and 1.50.

§1270.3 [Amended]

2. Section 1270.3 is amended by
revising paragraph (f) to read as follows:
* * * * *

(f) Public highway or right-of-way of a
public highway means the width
between and immediately adjacent to
the boundary lines of every way
publicly maintained when any part
thereof is open to the use of the public
for purposes of vehicular travel;
inclusion of the roadway and shoulders

is sufficient.
* * * * *

3. Section 1270.5 is amended by
revising paragraph (b) to read as follows:

§1270.5 Certification Requirements.

(a] * *x *

(b) The certification shall be made by
an appropriate State official, and it shall
provide that the State has enacted and
is enforcing an open container law that
conforms to 23 U.S.C. 154 and §1270.4
of this part.

(1) If the State’s open container law is
currently in effect and is being enforced,
the certification shall be worded as
follows:

(Name of certifying official), (position title),
of the (State or Commonwealth) of ,do
hereby certify that the (State or
Commonwealth) of , has enacted and
is enforcing a open container law that
conforms to the requirements of 23 U.S.C.
154 and 23 CFR 1270.4, (citations to
pertinent State statutes, regulations, case law
or other binding legal requirements,
including definitions, as needed).

(2) If the State’s open container law is
not currently in effect, but will become
effective and be enforced by October 1
of the following fiscal year, the
certification shall be worded as follows:

(Name of certifying official), (position
title), of the (State or Commonwealth) of
_, do hereby certify that the (State or
Commonwealth) of , has enacted an
open container law that conforms to the

requirements of 23 U.S.C. 154 and 23 CFR
1270.4, (citations to pertinent State statutes,
regulations, case law or other binding legal
requirements, including definitions, as
needed), and will become effective and be
enforced as of (effective date of the law).

* * * * *

4. Section 1270.6 is amended by
adding paragraph (c) to read as follows:

8§1270.6 Transfer of Funds.

* * * * *

(c) On October 1, the transfers to
Section 402 apportionments will be
made based on proportionate amounts
from each of the apportionments under
Sections 104(b)(1), (b)(3) and (b)(4).
Then the State’s Department of
Transportation will be given until
October 30 to notify FHWA, through the
appropriate Division Administrator, if
they would like to change the
distribution among Section 104(b)(1),
(b)(3) and (b)(4).

5. Section 1270.7 is amended by
redesignating paragraphs (c) through (f)
as paragraphs (d) through (g) and by a
adding new paragraph (c) to read as
follows:

§1270.7 Use of Transferred Funds.

* * * * *

(c) No later than 60 days after the
funds are transferred under §1270.6, the
Governor’s Representative for Highway
Safety and the Secretary of the State’s
Department of Transportation for each
State shall jointly identify, in writing to
the appropriate NHTSA Administrator
and FHWA Division Administrator, how
the funds will be programmed among
alcohol-impaired driving programs,
hazard elimination programs and

planning and administration costs.
* * * * *

Issued on: August 16, 2000.
Anthony R. Kane,

Executive Director, Federal Highway
Administration.

L. Robert Shelton,

Executive Director, National Highway Traffic
Safety Administration.

[FR Doc. 00-21564 Filed 8-23—-00; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117

[CGDO01-00-205]

Drawbridge Operation Regulations:
Harlem River, NY

AGENCY: Coast Guard, DOT.
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ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the drawbridge operation
regulations for the Third Avenue Bridge,
at mile 1.9, across the Harlem River in
New York City. This deviation from the
regulations allows the bridge owner to
require at least a 48 hour advance notice
for openings from 10 a.m. to 5 p.m.,
daily, from August 4, 2000 through
September 17, 2000. This action is
necessary to facilitate manual operation
of the bridge and electrical repairs at the
bridge.

DATES: This deviation is effective
August 4, 2000, through September 17,
2000.

FOR FURTHER INFORMATION CONTACT: Joe
Arca, Project Officer, First Coast Guard
District, at (212) 668-7165.
SUPPLEMENTARY INFORMATION: The Third
Avenue Bridge, at mile 1.9, across the
Harlem River has a vertical clearance of
25 feet at mean high water, and 30 feet
at mean low water in the closed
position.

The existing operating regulations in
33 CFR 117.789(a) require the bridge to
open on signal from 10 a.m. to 5 p.m.,
daily.

The bridge owner, the New York City
Department of Transportation, requested
a temporary deviation from the
drawbridge operating regulations
because the electrical operating system
for the Third Avenue Bridge has failed
and the bridge can be opened only by
manual operation. The bridge owner
needs at least a 48 hour advance notice
to facilitate the mobilization of
equipment and personnel to open the
bridge manually during the time period
the electrical operating system is being
repaired.

This deviation to the operating
regulations allows the owner of the
Third Avenue Bridge to require at least
a 48 hour advance notice for openings,
10 a.m. to 5 p.m., August 4, 2000
through September 17, 2000. Vessels
that can pass under the bridge without
an opening may do so at all times.

In accordance with 33 CFR 117.35(c),
this work will be performed with all due
speed in order to return the bridge to
normal operation as soon as possible.
This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: August 15, 2000.
G.N. Naccara,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 00-21567 Filed 8—23-00; 8:45 am|]
BILLING CODE 4910-15-U

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165
[CGD05-00-035]
RIN 2115-AA97

Safety Zone; Chesapeake Bay,
Hampton, VA.

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
the 1812 Overture Fireworks display to
be held on a deck barge in Chesapeake
Bay, adjacent to Fort Monroe, Hampton,
Virginia. This action is intended to
restrict vessel traffic on Chesapeake Bay,
within a 1000-foot radius of a fireworks
laden barge. The safety zone is
necessary to protect mariners and
spectators from the hazards associated
with the fireworks display.

DATES: This temporary final rule is
effective from 8 p.m. until 9 p.m. on
August 24, 2000.

ADDRESSES: USCG Marine Safety Office
Hampton Roads maintains the public
docket for this rulemaking. Documents
indicated in this preamble as being
available in this docket, will become
part of this docket and will be available
for inspection or copying at the Marine
Safety Office, 200 Granby St., Norfolk,
VA, 23510 between 8 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Chief Petty Officer Roddy Corr, project
officer, USCG Marine Safety Office
Hampton Roads, telephone number
(757) 441-3290.

SUPPLEMENTARY INFORMATION:

Regulatory History

A Notice of Proposed Rulemaking
(NPRM) was not published for this
regulation. In keeping with 5 U.S.C. 553,
the Coast Guard finds that good cause
exists for not publishing a NPRM. In
keeping with the requirements of 5
U.S.C. 553(d)(3), the Coast Guard also
finds good cause exists for making this
regulation effective less than 30 days
after publication in the Federal
Register. The Coast Guard received
confirmation of this request for a
temporary safety zone on July 6, 2000.
There was insufficient time to publish a
proposed rule in advance of the event.
Publishing an NPRM and delaying the
effective date of the regulation would be
contrary to the public interest, because
immediate action is necessary to protect
the vessels and spectators from the

hazards associated with the fireworks
display.

Background and Purpose

The Coast Guard is establishing a
temporary safety zone for the 1812
Overture Fireworks Display to be held
on a deck barge in Chesapeake Bay
adjacent to Fort Monroe, Hampton,
Virginia. The safety zone will restrict
vessel traffic on a portion of the
Chesapeake Bay, within a 1000-foot
radius of the fireworks deck barge,
located in approximate position
37°00'03"N, 076°18'26"W (NAD 1983).
The safety zone is necessary to protect
mariners and spectators from the
hazards associated with the fireworks
display.

The safety zone is effective from 8
p-m. until 9 p.m. on August 24, 2000.
Entry into this safety zone is prohibited
unless authorized by the Captain of the
Port Hampton Roads. Public
notifications will be made prior to the
event via local notice to mariners and
marine information broadcasts.

Regulatory Evaluation

This temporary final rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866
and does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Transportation (DOT)(44
FR 11040; February 26, 1979).

We expect the economic impact of
this temporary final rule to be so
minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary. This temporary
final rule will only affect a limited area
for one hour and only affects the waters
of Chesapeake Bay adjacent to Fort
Monroe within a 1000-foot radius of the
fireworks deck barge. Alternative routes
exist for maritime traffic, and advance
notification via marine information
broadcasts will enable mariners to plan
their transit to avoid the safety zones.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
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governmental jurisdictions with
populations of less than 50,000.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: This regulation
will be in effect for one hour and only
affects the waters of the Chesapeake Bay
adjacent to Fort Monroe within a 1000-
foot radius of the fireworks deck barge,
and advance notification via marine
information broadcasts will enable
mariners to plan their transit to avoid
entering the safety zone.

Therefore, the Coast Guard certifies
under 5 U.S.C. 605(b) that this rule will
not have a significant economic impact
on a substantial number of small
entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offered to assist small entities
in understanding the rule so that they
can better evaluate its effects on them
and participate in the rulemaking
process. No requests for assistance in
understanding this rule were received.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

Federalism

We have analyzed this rule under
Executive Order 13132 and have
determined that this rule does not have
implications for federalism under that
order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a state, local, or tribal
government or the private sector to
incur direct costs without the Federal
Government’s having first provided the
funds to pay those unfunded mandate

costs. This rule would not impose an
unfunded mandate.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Environment

The Coast Guard considered the
environmental impact of this temporary
final rule and concluded that under
figure 2—1, paragraph (34)(g), of
Commandant Instruction M16475.1C,
this rule is categorically excluded from
further environmental documentation.
A “Categorical Exclusion
Determination” will be available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04—1, 6.04-6, and 160.5;
49 CFR 1.46. §165.100 is also issued under
authority of Sec. 311, Pub. L. 105-383.

2. Add temporary § 165.T05-035 to
read as follows:

§165.T05-035 Safety Zone; Chesapeake
Bay, Hampton, VA.

(a) Location. The following area is a
safety zone: All waters of the
Chesapeake Bay within a 1000-foot
radius of a fireworks laden barge in
approximate position 37°00'03"N,
076°18'26"W.

(b) Captain of the Port. Captain of the
Port means the Commanding Officer of
the Marine Safety Office Hampton
Roads, Norfolk, VA or any Coast Guard
commissioned, warrant, or petty officer
who has been authorized to act on his
behalf.

(c) Regulations. (1) All persons are
required to comply with the general
regulations governing safety zones
found in § 165.23 of this part.

(2) Persons or vessels requiring entry
into or passage through a safety zone
must first request authorization from the
Captain of the Port. The Captain of the
Port’s representative enforcing the safety
zone can be contacted on VHF marine
band radio, channels 13 and 16. The
Captain of the Port can be contacted at
telephone number (757) 484—-8192.

(3) The Captain of the Port will notify
the public of changes in the status of
this safety zone by marine information
broadcast on VHF marine band radio,
channel 22 (157.1 MHz).

(d) Effective dates. This section will
be effective from 8 p.m. until 9 p.m. on
August 24, 2000.

Dated: August 4, 2000.
L. M. Brooks,

Captain, U.S. Coast Guard, Captain of the
Port, Hampton Roads.

[FR Doc. 00-21569 Filed 8-23—-00; 8:45 am]
BILLING CODE 4910-15-U

DEPARTMENT OF TRANSPORTATION

Coast Guard
33 CFR Part 165

[CGD01-00-203]
RIN 2115-AA97

Safety Zone: McArdle (Meridian Street)
Bridge, Chelsea River, Chelsea, MA

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the Chelsea River for the McArdle
Bridge. The safety zone temporarily
closes all waters of the Chelsea River
100 yards upstream and 100 yards
downstream from the centerline of the
McArdle Bridge. The safety zone is
needed to protect vessels from the
hazards posed during repairs to the
bascule floor beams and bridge fender
system.

DATES: This rule is effective from
Friday, August 11, 2000, through
Friday, October 6, 2000. During the
effective dates, the channel will be
closed Monday through Thursday from
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sunset to sunrise, and Friday at sunset
until Monday at sunrise each week.
Monday through Friday from sunrise to
sunset each day, the channel will be
open with construction on-going.

ADDRESSES: Documents as indicated in
this preamble are part of docket CGD01—
00-203 and are available for inspection
or copying at Marine Safety Office
Boston, 455 Commercial Street, Boston,
MA between the hours of 8 a.m. and 3
p.m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant (Junior Grade) David Sherry,
Waterways Management Division, Coast
Guard Marine Safety Office Boston,
(617) 223-3000.

SUPPLEMENTARY INFORMATION:

Regulatory Information

Pursuant to 5 U.S.C 553, a notice of
proposed rulemaking (NPRM) was not
published for this regulation. Good
cause exists for not publishing a NPRM
and for making this regulation effective
in less than 30 days after Federal
Register publication. Conclusive
information about bridge repairs to the
McCardle Bridge were not provided to
the Coast Guard until August 1, 2000,
making it impossible to draft or publish
a NPRM or a final rule 30 days in
advance of its effective date. Publishing
a NPRM and delaying its effective date
would be contrary to public interest
since immediate action is needed to
close a portion of the Chelsea River and
protect the maritime public from the
hazards associated with bridge repair
activities.

Background and Purpose

The McArdle Bridge over the Chelsea
River, Chelsea, MA, fender system and
bascule floor beams require repairs.
During the repair evolution, barges will
be moored in the center of the channel.
Barge placement requires the closure of
the waterway to ensure vessel safety
during repairs to the bridge fender
system. Additionally, certain structural
repair work will prevent the bridge from
opening for prolonged periods.

This regulation establishes a safety
zone in all waters of the Chelsea River
100 yards upstream and 100 yards
downstream from the centerline of the
McArdle Bridge. This safety zone
prohibits entry into or movement within
this portion of the Chelsea River. In an
effort to maximize commerce during the
closures, waterway users were invited to
provide input at meetings on the
following dates: May 18 and 26, June 12
and 18, and August 1, 2000. The
meetings, hosted by Marine Safety
Office Boston, were attended by 15

stakeholders and promoted a consensus
of the most favorable channel closure
times.

The repair work requires the closures
to extend for at least 48 hours once a
week, which minimizes lost work time
due to setting up and cleaning the site
for ship traffic, and minimizes the
number of times the river will be
required to be closed for repair work.
The Coast Guard was able to balance
this need with community demands
through the aforementioned open
forum. The group arrived at a consensus
between marine operators, the bridge
owner, Massachusetts State Highway
officials, construction contractor, and
harbor pilots. 33 Code of Federal
Regulations, § 165.120 places
limitations on night time Chelsea River
transits, making daylight hours more
favorable to maritime commerce in the
river. Therefore, the group, based on the
contractor’s recommendation, agreed
that the majority of the closures should
occur between sunset and sunrise. The
safety zone will be effective from
Friday, August 11, 2000 through Friday,
October 6, 2000. During the effective
dates, the channel will be closed
Monday through Thursday from sunset
to sunrise, and Friday at sunset until
Monday at sunrise each week. Monday
through Friday from sunrise to sunset
each day, the channel will be open with
construction on-going. The Coast Guard
will make Marine Safety Information
Broadcasts and Local Notice to Mariners
announcements informing mariners of
this safety zone.

Regulatory Evaluation

This final rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979). The
Coast Guard expects the economic
impact of this rule to be so minimal that
a full regulatory evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary.
This finding is based on the limited
duration of the safety zone and limited
commercial traffic expected in the area
during the effective periods. Moreover,
commercial operators will receive
advance channel closure notification
through Port Operators Group meetings,
Safety Marine Information Broadcasts
and industry dissemination. The early
notification will permit mariners ample
time to alter voyage plans.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612.), the Coast Guard
considered whether this rule would
have a significant economic impact on
a substantial number of small entities.
“Small entities” may include (1) small
businesses and not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields and (2)
governmental jurisdictions with
populations of less than 50,000. The
Coast Guard certifies under section
605(b) of the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.) that this rule will
not have a significant impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit or anchor in
a portion of the Chelsea River between
August 11, 2000 through October 6,
2000.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: The Coast Guard
will issue maritime advisories before the
effective period that will be widely
available to users of the river; and the
closures are based on waterway user
input.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
the Coast Guard offered to assist small
entities in understanding this final rule
so that they could better evaluate its
effects on them and participate in the
rulemaking process. The Coast Guard
coordinated meetings on May 18 and 26,
June 12 and 18, and August 1, 2000,
involving Chelsea River users to gain
input and feedback on closures. The
group organized and agreed upon the
schedule provided. If your small
business or organization would be
affected by this final rule and you have
questions concerning its provisions or
options for compliance, please call
Lieutenant (Junior Grade) David Sherry,
telephone (617) 223-3000.

The Ombudsman at Regulatory
Enforcement for Small Business and
Agriculture, and 10 Regional Fairness
Boards, were established to receive
comments from small business about
enforcement by Federal agencies. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247).
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Collection of Information

This proposal calls for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

The Coast Guard analyzed this rule
under Executive Order 13132 and has
determined that this rule does not have
federalism implications under that
order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government or the private sector to
incur direct costs without the Federal
Government’s having first provided the
funds to pay those unfunded mandate
costs. This rule will not impose an
unfunded mandate.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under E.O. 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of E.O.
12988, Civil Justice Reform, to minimize
litigation, eliminate ambiguity, and
reduce burden.

Protection of Children

We have analyzed this rule under E.O.
13045, Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not pose an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Environment

The Coast Guard considered the
environmental impact of this final rule
and concluded that under Figure 2—1,
paragraph 34(g), of Commandant
Instruction M16475.1C, this rule is
categorically excluded from further
environmental documentation. A
Categorical Exclusion Determination is
available in the docket for inspection or
copying where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping

requirements, Security measures,
Waterways.

For reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05—1[g), 6.04—-1, 6.04-6, 160.5; 49
CFR 1.46.

2. Add temporary § 165.T01-203 to
read as follows:

§165.T01-203 Safety Zone: McArdle
Bridge, Chesea River, Chelsea, MA.

(a) Location. The following area is a
safety zone:

All waters of the Chelsea River 100
yards upstream and 100 yards
downstream from the centerline of the
McArdle Bridge.

(b) Effective dates. This rule is
effective Friday, August 11, 2000
through Friday, October 11, 2000.
During the effective dates, the channel
will be closed Monday through
Thursday from sunset to sunrise, and
Friday at sunset until Monday at sunrise
each week. Monday through Friday
from sunrise to sunset each day, the
channel will be open with construction
on-going.

(c) Regulations.

(1) Entry into or movement within
this zone is prohibited unless
authorized by the Captain of The Port
Boston.

(2) All persons and vessels shall
comply with the instructions of the
COTP or the designated on-scene U.S.
Coast Guard patrol personnel. U.S.
Coast Guard patrol personnel include
commissioned, warrant, and petty
officers of the Coast Guard.

(3) The general regulations covering
safety zones in § 165.23 of this part
apply.

Dated: August 9, 2000.

M.E. Landry,

Commander, U.S. Coast Guard, Acting
Captain of the Port, Boston, Massachusetts.
[FR Doc. 00-21568 Filed 8—23-00; 8:45 am]

BILLING CODE 4910-15-U

DEPARTMENT OF AGRICULTURE

Forest Service

36 CFR Part 242

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 100

Subsistence Management Regulations
for Public Lands in Alaska, Subpart D;
Emergency Closures and
Adjustments—Kuskokwim Drainage,
Redoubt Lake, and Yukon Drainage

AGENCIES: Forest Service, USDA; Fish
and Wildlife Service, Interior.
ACTION: Emergency closures and
adjustments.

SUMMARY: This provides notice of the
Federal Subsistence Board’s emergency
closures and adjustments to protect
chinook salmon escapement in the
Kuskokwim River drainage, chinook
and summer chum salmon escapement
in the Yukon River drainage, and
sockeye salmon escapement in Redoubt
Lake. These closures and adjustments
provide an exception to the Subsistence
Management Regulations for Public
Lands in Alaska, published in the
Federal Register on January 8, 1999.
Those regulations redefined the area
subject to the subsistence priority for
rural residents of Alaska under Title VIII
of the Alaska National Interest Lands
Conservation Act of 1980, and also
established regulations for seasons,
harvest limits, methods, and means
relating to the taking of fish and
shellfish for subsistence uses during the
2000 regulatory year.

DATES: The Kuskokwim River drainage
closure and restrictions are effective
July 10, 2000, through September 10,
2000. The Redoubt Lake closure is
effective July 13, 2000, through August
31, 2000. The Yukon River drainage
restrictions are effective July 19, 2000,
through September 17, 2000.

FOR FURTHER INFORMATION CONTACT:
Thomas H. Boyd, Office of Subsistence
Management, U.S. Fish and Wildlife
Service, telephone (907) 786—3888. For
questions specific to National Forest
System lands, contact Ken Thompson,
Subsistence Program Manager, USDA—
Forest Service, Alaska Region,
telephone (907) 786—-3592.
SUPPLEMENTARY INFORMATION:

Background

Title VIII of the Alaska National
Interest Lands Conservation Act
(ANILCA) (16 U.S.C. 3111-3126)
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requires that the Secretary of the Interior
and the Secretary of Agriculture
(Secretaries) implement a joint program
to grant a preference for subsistence
uses of fish and wildlife resources on
public lands, unless the State of Alaska
enacts and implements laws of general
applicability that are consistent with
ANILCA and that provide for the
subsistence definition, preference, and
participation specified in Sections 803,
804, and 805 of ANILCA. In December
1989, the Alaska Supreme Court ruled
that the rural preference in the State
subsistence statute violated the Alaska
Constitution and, therefore, negated
State compliance with ANILCA.

The Department of the Interior and
the Department of Agriculture
(Departments) assumed, on July 1, 1990,
responsibility for implementation of
Title VIII of ANILCA on public lands.
Consistent with Subparts A, B, and C of
these regulations, as revised January 8,
1999, (64 FR 1276), the Departments
established a Federal Subsistence Board
to administer the Federal Subsistence
Management Program. The Board’s
composition includes a Chair appointed
by the Secretary of the Interior with
concurrence of the Secretary of
Agriculture; the Alaska Regional
Director, U.S. Fish and Wildlife Service;
the Alaska Regional Director, U.S.
National Park Service; the Alaska State
Director, U.S. Bureau of Land
Management; the Alaska Regional
Director, U.S. Bureau of Indian Affairs;
and the Alaska Regional Forester, USDA
Forest Service. Through the Board, these
agencies participate in the development
of regulations for Subparts A, B, and C,
and the annual Subpart D regulations.

Because this rule relates to public
lands managed by an agency or agencies
in both the Departments of Agriculture
and the Interior, identical closures and
adjustments would apply to 36 CFR part
242 and 50 CFR part 100.

Subpart D regulations for the 2000
fishing seasons and harvest limits, and
methods and means were published on
January 8, 1999, (64 FR 1276).

These emergency closures and
adjustments are necessary because of
extremely weak returns of chinook
(king) salmon in the Kuskokwim River
drainage, of chinook and summer-run
chum salmon in the Yukon River
drainage, and of sockeye (red) salmon in
Redoubt Lake. These emergency actions
are authorized and in accordance with
50 CFR 100.19(c) and 36 CFR 242.19(c).

Kuskokwim River Drainage

The Federal Subsistence Board, the
Alaska Department of Fish and Game,
and subsistence users are concerned
that there are not enough king salmon

returning to the Kuskokwim River and
its tributaries to meet escapement on the
spawning grounds. All king salmon
escapement monitoring projects are
showing extremely weak king salmon
returns (60—-85% lower than in recent
years) throughout the Kuskokwim River
drainage. This extremely low
escapement could jeopardize the
viability of future returns. This is the
second consecutive year with poor
chinook salmon returns for the
Kuskokwim River. Subsistence users are
also reporting very low catches of king
salmon.

The State Board of Fisheries (BOF)
met on Saturday July 8, 2000 to review
the status of king salmon returns on the
Kuskokwim River and determined that
an emergency exists. The BOF then took
action to (1) restrict drift and set gill net
mesh size to six inches or less for the
subsistence fishery in the entire
Kuskokwim River drainage, and (2)
reduce the daily bag and possession
limit in the entire Kuskokwim River
drainage to one king salmon when
subsistence fishing using a line attached
to a rod or pole. In addition, ADF&G has
closed the sport fishery for king salmon
in the entire Kuskokwim River drainage
and no commercial fishing periods are
being considered for the Kuskokwim
River.

On July 10, the Federal Subsistence
Board adopted an emergency action
restricting drift and set gillnet mesh size
to six inches or less for the subsistence
fishery in the Kuskokwim River
drainage within the boundaries of the
Yukon Delta National Wildlife Refuge,
and reducing the daily bag and
possession limit in the Kuskokwim
River drainage to one chinook salmon
with a rod and reel. The gear restriction
to six inches or less will minimize the
chinook harvest to a few smaller fish
(which are predominantly male) while
allowing subsistence users the
opportunity to continue to harvest
chum, sockeye, and coho salmon,
whitefish and other resident fish
species. The smaller gillnet mesh would
also protect the larger female king
salmon. Female and large male king
salmon are more susceptible to a gillnet
with eight inch mesh or larger. The
limited rod and reel harvest does allow
for subsistence users to catch a king
salmon for immediate consumption
when necessary. This would also bring
the Federal subsistence fishing
regulations in line with the similar BOF
action for unified management and
minimize confusion under the dual
management system.

Yukon River Drainage

Returns of chinook and summer chum
salmon to the Yukon River are at or near
recorded lows. Low catches of chinook
salmon have also been reported by
many subsistence fishermen. Federal
and State Managers and many
subsistence users in the region have
strong concerns that not enough
chinook or summer chum salmon will
reach their spawning grounds. All
chinook and summer chum salmon
escapement monitoring projects show
that the returns of these species are very
weak throughout the entire Yukon River
drainage. The various weirs, sonars and
counting stations in the drainage
reported chinook salmon returns 41% to
85% below average and summer chum
returns 49% to 91% below average.

The Alaska Department of Fish and
Game issued Emergency Orders closing
sport fishing for chinook and chum
salmon in the Yukon drainage and
restricting subsistence fishing to certain
times each week in the various fishing
districts along the river. The commercial
and personal use fishery in the Yukon
River had previously been closed.

On July 19, the Federal Subsistence
Board instituted the following
adjustments for the Yukon River
drainage:

During any commercial salmon
fishing season closure of greater than
five days in duration, you may take
salmon only during the following
periods in the following districts:

(A) In Districts 1, 2, and 3, salmon
may be taken from 9:00 a.m. until 9:00
p.m. each Saturday;

(B) In District 4, salmon may be taken
from 6:00 p.m. Tuesday until 6:00 p.m.
Wednesday and from 6:00 p.m. Friday
until 6:00 p.m. Saturday;

(C) In District 5, salmon may be taken
from 9:00 p.m. Saturday until 9:00 p.m.
Sunday, from 9:00 p.m. Tuesday until
9:00 a.m. Wednesday, and from 9:00
p.m. Thursday until 9:00 a.m. Friday;

(D) In District 6, salmon may be taken
from 6:00 p.m. Monday until 6:00 p.m.
Tuesday.

During any commercial salmon
fishing season closure of greater than
five days in duration, you may take fish
other than salmon only with gillnets
with a stretched mesh size of 4 inches
or less or with other legal gear except
fishwheels.

These adjustments bring the Federal
subsistence fishing regulations in line
with the similar ADF&G action for
unified management and minimize
confusion under the dual management
system.
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Redoubt Lake

Based on sockeye salmon returns to
Redoubt Lake, State and Federal
managers project an escapement of
2,300 fish for the 2000 season. This
projection represents 6% of the average
escapement of 36,000 sockeye during
the period 1989-1999. Since the
projected escapement is well below
desired levels for this system, the
system is being closed to provide for
spawning escapement needs. The
Federal Subsistence Board on July 13
closed the Federal freshwater sockeye
subsistence fishery at Redoubt Lake due
to the very low escapement numbers.
This action parallels ADF&G action that
closed both sport and subsistence
harvest for sockeye salmon in Redoubt
Lake and Bay.

The Board finds that additional public
notice and comment requirements
under the Administrative Procedures
Act (APA) for these emergency closures
and adjustments are impracticable,
unnecessary, and contrary to the public
interest. Lack of appropriate and
immediate conservation measures could
seriously affect the continued viability
of fish populations, adversely impact
future subsistence opportunities for
rural Alaskans, and would generally fail
to serve the overall public interest.
Therefore, the Board finds good cause
pursuant to 5 U.S.C. 553(d) to waive
additional public notice and comment
procedures prior to implementation of
these actions.

Conformance with Statutory and
Regulatory Authorities

National Environmental Policy Act
Compliance

A Final Environmental Impact
Statement (FEIS) was published on
February 28, 1992, and a Record of
Decision (ROD) signed April 6, 1992.
The final rule for Subsistence
Management Regulations for Public
Lands in Alaska, Subparts A, B, and C
(57 FR 22940-22964, published May 29,
1992) implemented the Federal
Subsistence Management Program and
included a framework for an annual
cycle for subsistence hunting and
fishing regulations. A final rule that
redefined the jurisdiction of the Federal
Subsistence Management Program to
include waters subject to the
subsistence priority was published on
January 8, 1999, (64 FR 1276.)

Compliance with Section 810 of
ANILCA

The intent of all Federal subsistence
regulations is to accord subsistence uses
of fish and wildlife on public lands a
priority over the taking of fish and

wildlife on such lands for other
purposes, unless restriction is necessary
to conserve healthy fish and wildlife
populations. A Section 810 analysis was
completed as part of the FEIS process.
The final Section 810 analysis
determination appeared in the April 6,
1992, ROD which concluded that the
Federal Subsistence Management
Program, under Alternative IV with an
annual process for setting hunting and
fishing regulations, may have some local
impacts on subsistence uses, but the
program is not likely to significantly
restrict subsistence uses.

Paperwork Reduction Act

These emergency closures and
adjustments do not contain information
collection requirements subject to Office
of Management and Budget (OMB)
approval under the Paperwork
Reduction Act of 1995.

Other Requirements

These emergency closures and
adjustments are not subject to OMB
review under Executive Order 12866.

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires
preparation of flexibility analyses for
rules that will have a significant effect
on a substantial number of small
entities, which include small
businesses, organizations, or
governmental jurisdictions. The
Departments determined that these
emergency closures and adjustments
will not have a significant economic
effect on a substantial number of small
entities within the meaning of the
Regulatory Flexibility Act.

These emergency closures and
adjustments will impose no significant
costs on small entities.

Title VIII of ANILCA requires the
Secretaries to administer a subsistence
preference on public lands. The scope of
this program is limited by definition to
certain public lands. Likewise, these
emergency closures and adjustments
have no potential takings of private
property implications as defined by
Executive Order 12630.

The Service has determined and
certifies pursuant to the Unfunded
Mandates Reform Act, 2 U.S.C. 1502 et
seq., that these emergency closures and
adjustments will not impose a cost of
$100 million or more in any given year
on local or State governments or private
entities. The implementation is by
Federal agencies, and no cost is
involved to any State or local entities or
Tribal governments.

The Service has determined that these
emergency closures and adjustments
meet the applicable standards provided

in Sections 3(a) and 3(b)(2) of Executive
Order 12988.

In accordance with Executive Order
13132, these emergency closures and
adjustments do not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.
Title VIII of ANILCA precludes the State
from exercising management authority
over wildlife resources on Federal
lands.

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951) and 512
DM 2, we have evaluated possible
effects on Federally recognized Indian
tribes and have determined that there
are no effects. The Bureau of Indian
Affairs is a participating agency in this
rulemaking.

Drafting Information

William Knauer drafted this
document under the guidance of
Thomas H. Boyd, of the Office of
Subsistence Management, Alaska
Regional Office, U.S. Fish and Wildlife
Service, Anchorage, Alaska. Curt
Wilson, Alaska State Office, Bureau of
Land Management; Greg Bos, Alaska
Regional Office, U.S. Fish and Wildlife
Service; Sandy Rabinowitch, Alaska
Regional Office, National Park Service;
Ida Hildebrand, Alaska Regional Office,
Bureau of Indian Affairs; and Ken
Thompson, USDA-Forest Service,
provided additional guidance.

Authority: 16 U.S.C. 3, 472, 551, 668dd,
3101-3126; 18 U.S.C. 3551-3586; 43 U.S.C.
1733.

Dated: August 18, 2000.

Kenneth E. Thompson,

Subsistence Program Leader, USDA-Forest
Service.

Thomas H. Boyd,

Acting Chair, Federal Subsistence Board.
[FR Doc. 00-21613 Filed 8-23-00; 8:45 am]
BILLING CODE 3410-11-P; 4310-55-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-301038; FRL-6738-1]

RIN 2070-AB78

DIMETHENAMID; PESTICIDE TOLERANCES
FOR EMERGENCY EXEMPTIONS

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
time-limited tolerances for residues of
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dimethenamid, 2-chloro-N-[(1-methyl-2-
methoxy)ethyl]-N-(2,4-dimethylthien-3-
yl)-acetamide in or on dry bulb onions,
sugar beets roots, tops, pulp and
molasses. This action is in response to
EPA’s granting of an emergency
exemption under section 18 of the
Federal Insecticide, Fungicide, and
Rodenticide Act authorizing use of the
pesticide on dry bulb onions and sugar
beets. This regulation establishes a
maximum permissible level for residues
of dimethenamid in these food
commodities. The tolerances will expire
and are revoked on December 31, 2002.
DATES: This regulation is effective
August 24, 2000. Objections and
requests for hearings, identified by
docket control number OPP-301038,
must be received by EPA on or before
October 23, 2000.

ADDRESSES: Written objections and
hearing requests may be submitted by
mail, in person, or by courier. Please
follow the detailed instructions for each
method as provided in Unit VII. of the
SUPPLEMENTARY INFORMATION. To ensure
proper receipt by EPA, your objections
and hearing requests must identify
docket control number OPP-301038 in
the subject line on the first page of your
response.

FOR FURTHER INFORMATION CONTACT: By
mail: Barbara Madden, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone
number: (703) 305—-6463; and e-mail
address: madden.barbara@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected categories and entities may
include, but are not limited to:

Cat- Examples of Poten-
egories NAICS tially Afpfected Entities
Industry 111 | Crop production
112 | Animal production
311 | Food manufacturing
32532 | Pesticide manufac-
turing

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American

Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of This
Document and Other Related
Documents?

1. Electronically. You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this
document, on the Home Page select
“Laws and Regulations,” “Regulations
and Proposed Rules,” and then look up
the entry for this document under the
“Federal Register—Environmental
Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/.

2. In person. The Agency has
established an official record for this
action under docket control number
OPP-301038. The official record
consists of the documents specifically
referenced in this action, and other
information related to this action,
including any information claimed as
Confidential Business Information (CBI).
This official record includes the
documents that are physically located in
the docket, as well as the documents
that are referenced in those documents.
The public version of the official record
does not include any information
claimed as CBI. The public version of
the official record, which includes
printed, paper versions of any electronic
comments submitted during an
applicable comment period is available
for inspection in the Public Information
and Records Integrity Branch (PIRIB),
Rm. 119, Crystal Mall #2, 1921 Jefferson
Davis Hwy., Arlington, VA, from 8:30
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays. The PIRIB
telephone number is (703) 305-5805.

II. Background and Statutory Findings

EPA, on its own initiative, in
accordance with sections 408(e) and 408
(1)(6) of the Federal Food, Drug, and
Cosmetic Act (FFDCA), 21 U.S.C. 346a,
is establishing tolerances for residues of
the herbicide dimethenamid, 2-chloro-
N-[(1-methyl-2-methoxy)ethyl]-N-(2,4-
dimethylthien-3-yl)-acetamide, in or on
dry bulb onions at 0.01 part per million
(ppm), sugar beets roots and tops at 0.01
ppm and sugar beet dry pulp and
molasses at 0.05 ppm. These tolerances

will expire and are revoked on
December 31, 2002. EPA will publish a
document in the Federal Register to
remove the revoked tolerances from the
Code of Federal Regulations.

Section 408(1)(6) of the FFDCA
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment. EPA does not intend for its
actions on section 18 related tolerances
to set binding precedents for the
application of section 408 and the new
safety standard to other tolerances and
exemptions.

Section 408(b)(2)(A)(i) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) defines “safe” to
mean that “there is a reasonable
certainty that no harm will result from
aggregate exposure to the pesticide
chemical residue, including all
anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue. . . .”

Section 18 of the Federal Insecticide,
Fungicide, and Rodenticide Act (FIFRA)
authorizes EPA to exempt any Federal
or State agency from any provision of
FIFRA, if EPA determines that
“emergency conditions exist which
require such exemption.” This
provision was not amended by the Food
Quality Protection Act (FQPA). EPA has
established regulations governing such
emergency exemptions in 40 CFR part
166.

III. Emergency Exemption for
Dimethenamid on Onions and Sugar
Beets and FFDCA Tolerances

1. Onions. Onions in New York are
seeded in early spring in cool soils and,
therefore, grow very slowly during the
first weeks of the season, thus, onions
can quickly be overrun by early
germinating weeds. Because of the
manner in which an onion plant grows,
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it never develops a leaf canopy that
shades the soil as effectively as do most
crops. Consequently, an onion crop
remains subject to weed competition
throughout the growing season. Any
weeds not controlled during the first 6—
8 weeks usually must be removed by
hand, as they are no longer susceptible
to most postemergence herbicides and
cannot be removed by mechanical
cultivation. For weeds within the onion
row, even hand weeding becomes
impractical as weeds get large because
they cannot be pulled out of the soil
without uprooting adjacent onion
plants.

Until the mid 1980’s, New York onion
growers relied on the herbicide, Randox,
for effective broad spectrum weed
control. After Randox was discontinued,
it was replaced primarily by Prowl.
However, Prowl has no activity on
yellow nutsedge and in the last 10 to 15
years almost all of muck soil onion
fields have been infested with yellow
nutsedge. Prowl also fails to control a
number of other broad leaf weeds that
Randox once controlled. Dual, a
herbicide registered for use to control
yellow nutsedge, only provides limited
control because it can not be used until
the onions are in the 2-leaf stage and in
most cases yellow nutsedge infestations
are out of control by that time.

2. Sugar Beets. Historically, one
application of Ro-Neet applied alone or
sequentially with one application of
Eptam, followed by one or two
cultivations provided acceptable season-
long control of weeds for many
Washington sugar beet growers. By
1998, growers began to question
whether products that had once
provided effective control in sugar beets
were still providing acceptable levels of
control. By the 1999 growing season,
growers felt that currently registered
herbicides were no longer sufficient to
allow cost effective sugar beet
production.

EPA has authorized under FIFRA
section 18 the use of dimethenamid on
dry bulb onions in New York and sugar
beets in Washington for control of
weeds. After having reviewed the
submission, EPA concurs that
emergency conditions exist for these
States.

As part of its assessment of this
emergency exemption, EPA assessed the
potential risks presented by residues of
dimethenamid in or on dry bulb onions
and sugar beets. In doing so, EPA
considered the safety standard in
FFDCA section 408(b)(2), and EPA
decided that the necessary tolerances
under FFDCA section 408(1)(6) would be
consistent with the safety standard and
with FIFRA section 18. Consistent with

the need to move quickly on the
emergency exemption in order to
address an urgent non-routine situation
and to ensure that the resulting food is
safe and lawful, EPA is issuing these
tolerances without notice and
opportunity for public comment as
provided in section 408(1)(6). Although
these tolerances will expire and are
revoked on December 31, 2002, under
FFDCA section 408(1)(5), residues of the
pesticide not in excess of the amounts
specified in the tolerance remaining in
or on dry bulb onions and sugar beets
after that date will not be unlawful,
provided the pesticide is applied in a
manner that was lawful under FIFRA,
and the residues do not exceed a level
that was authorized by these tolerances
at the time of that application. EPA will
take action to revoke these tolerances
earlier if any experience with, scientific
data on, or other relevant information
on this pesticide indicate that the
residues are not safe.

Because these tolerances are being
approved under emergency conditions,
EPA has not made any decisions about
whether dimethenamid meets EPA’s
registration requirements for use on dry
bulb onions and sugar beets or whether
a permanent tolerance for this use
would be appropriate. Under these
circumstances, EPA does not believe
that these tolerances serve as a basis for
registration of dimethenamid by a State
for special local needs under FIFRA
section 24(c). Nor do these tolerances
serve as the basis for any State other
than New York and Washington to use
this pesticide on these crops under
section 18 of FIFRA without following
all provisions of EPA’s regulations
implementing section 18 as identified in
40 CFR part 166. For additional
information regarding the emergency
exemption for dimethenamid, contact
the Agency’s Registration Division at the
address provided under FOR FURTHER
INFORMATION CONTACT.

IV. Aggregate Risk Assessment and
Determination of Safety

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 and a
complete description of the risk
assessment process, see the final rule on
Bifenthrin Pesticide Tolerances (62 FR
62961, November 26, 1997) (FRL-5754—
7).

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action.
EPA has sufficient data to assess the
hazards of dimethenamid and to make

a determination on aggregate exposure,
consistent with section 408(b)(2), for
time-limited tolerances for residues of
dimethenamid in or on dry bulb onions
at 0.01 ppm, sugar beets roots and tops
at 0.01 ppm and sugar beet dry pulp and
molasses at 0.05 ppm. EPA’s assessment
of the dietary exposures and risks
associated with establishing the
tolerances follows.

A. Toxicological Endpoints

The dose at which no adverse effects
are observed (NOAEL) from the
toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological
endpoint. However, the lowest dose at
which adverse effects of concern are
identified (LOAEL) is sometimes used
for risk assessment if no NOAEL was
achieved in the toxicology study
selected. An uncertainty factor (UF) is
applied to reflect uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the
variations in sensitivity among members
of the human population as well as
other unknowns. An UF of 100 is
routinely used, 10X to account for
interspecies differences and 10x for
intraspecies differences.

For dietary risk assessment (other
than cancer) the Agency uses the UF to
calculate an acute or chronic reference
dose (acute RID or chronic RfD) where
the RfD is equal to the NOAEL divided
by the appropriate UF (RfD = NOAEL/
UF). Where an additional safety factor is
retained due to concerns unique to the
FQPA, this additional factor is applied
to the RfD by dividing the RfD by such
additional factor. The acute or chronic
Population Adjusted Dose (aPAD or
cPAD) is a modification of the RfD to
accommodate this type of FQPA Safety
Factor.

For non-dietary risk assessments
(other than cancer) the UF is used to
determine the level of concern (LOC).
For example, when 100 is the
appropriate UF (10x to account for
interspecies differences and 10x for
intraspecies differences) the LOC is 100.
To estimate risk, a ratio of the NOAEL
to exposures (margin of exposure (MOE)
= NOAEL/exposure) is calculated and
compared to the LOC.

The linear default risk methodology
(Q*) is the primary method currently
used by the Agency to quantify
carcinogenic risk. The Q* approach
assumes that any amount of exposure
will lead to some degree of cancer risk.
A Q* is calculated and used to estimate
risk which represents a probability of
occurrence of additional cancer cases
(e.g., risk is expressed as 1 x 10 ~6 or one
in a million). Under certain specific
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circumstances, MOE calculations will
be used for the carcinogenic risk
assessment. In this non-linear approach,
a “point of departure” is identified
below which carcinogenic effects are
not expected. The point of departure is
typically a NOAEL based on an
endpoint related to cancer effects

though it may be a different value
derived from the dose response curve.
To estimate risk, a ratio of the point of
departure to exposure (MOEcancer = point
of departure/exposures) is calculated.
The RfD approach is used when the
chronic dietary risk assessment using
the RfD will be adequately protective for

cancer risk as well as other chronic
effects. Therefore, with the RfD
approach no separate carcinogenic risk
assessment is necessary. The doses and
toxicological endpoints selected and the
LOC for margins of exposure for various
exposures scenarios are summarized in
the following Table 1:

TABLE 1.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR DIMETHENAMID FOR USE IN HUMAN RISK

ASSESSMENT

Exposure scenario

Dose used in risk assess-
ment, UF

FQPA SF* and level of
concern for risk assess-
ment

Study and toxicological effects

Acute dietary females 13-50
years of age

NOAEL = 215 mg/kg/day;
UF = 100; Acute RfD =
2.15 mg/kg/day

FQPA SF = 10x; aPAD =
acute RfD + FQPA SF =
0.215 mg/kg/day

Developmental toxicity, rat; LOAEL is 425 mg/
kg/day based on early resorption.

Acute Dietary general popu-
lation including infants and
children

NOAEL = 215 mg/kg/day;
UF = 100; Acute RfD =
2.15 mg/kg/day

FQPA SF = 10x aPAD =
acute RfD + FQPA SF =
0.215 mg/kg/day

Developmental toxicity, rat; LOAEL is 425 mg/
kg/day based on early resorption.

Chronic dietary all populations

NOAEL = 5.1 mg/kg/day;
UF = 100; Chronic RfD =
0.05 mg/kg/day

FQPA SF = 10x; cPAD =
chronic RfD + FQPA SF
= 0.005 mg/kg/day

Chronic rat study; LOAEL is 36 mg/kg/day
(males) based on increased incidences of
non-neoplastic alterations in liver, parathyroid
and stomach of males and ovary of females,
as well as decreased food efficiency in fe-
males.

months to lifetime) (residen-
tial)

Short-Term dermal (1 to 7 days) | None None None
(residential)

intermediate-Term dermal (1 None None None
week to several months) (resi-
dential)

long-Term dermal (several None None None
months to lifetime) (residen-
tial)

Short-Term Inhalation (1 to 7 None None None
days) (residential)

intermediate-Term Inhalation (1 | None None None
week to several months) (resi-
dential)

long-Term Inhalation (several None None None

Cancer (oral, dermal, inhalation)

NOAEL = 5.1 mg/kg/day;
UF = 100; Chronic RfD =
0.05 mg/kg/day

Category “C” (possible
human carcinogen)

Chronic rat study; increased tumor incidence
only in rats (not mice). Significant increasing
dose-related trend in combined benign and/
or malignant liver tumor rates in males (not
significant pair-wise comparison). In females,
significantly increasing dose-related trend in
ovarian adenomas (not significant pair-wise
comparison). Incidence at 80 mg/kg/day
(HDT) about twice the average of historical
incidence. Quantitative cancer risk assess-
ment not required.

* The reference to the FQPA Safety Factor refers to any additional safety factor retained due to concerns unique to the FQPA.

B. Exposure Assessment

1. Dietary exposure from food and
feed uses. Dimethenamid is registered

for use on various agricultural

commodities. Tolerances have been
established (40 CFR 180.464) for the

residues of dimethenamid, in or on dry

beans, corn, sweet corn, peanuts,

sorghum and soybeans. Currently,
dimethenamid is not registered on any

use sites which would result in non-

dietary, non-occupational exposure.
Therefore, EPA expects only dietary and

occupational exposure will result from
the use of dimethenamid. Risk
assessments were conducted by EPA to
assess dietary exposures from
dimethenamid in food as follows:

i. Acute exposure. Acute dietary risk
assessments are performed for a food-
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use pesticide if a toxicological study has
indicated the possibility of an effect of
concern occurring as a result of a one
day or single exposure. The Dietary
Exposure Evaluation Model (DEEM®)
analysis evaluated the individual food
consumption as reported by
respondents in the USDA 1989-1992
nationwide Continuing Surveys of Food
Intake by Individuals (CSFII) and
accumulated exposure to the chemical
for each commodity. The following
assumptions were made for the acute
exposure assessments: all residues
occurred at tolerance levels and 100%
of crops with dimethenamid tolerances
were treated.

ii. Chronic exposure. In conducting
this chronic dietary risk assessment the
DEEMU analysis evaluated the
individual food consumption as
reported by respondents in the USDA
1989-1992 nationwide CSFII and
accumulated exposure to the chemical
for each commodity. The following
assumptions were made for the chronic
exposure assessments: all residues
occurred at tolerance levels and that
100% of crops with dimethenamid
tolerances were treated.

iii. Cancer. Dimethenamid has been
classified as a Category “C” (possible
human carcinogen), based on increased
tumor incidence only in rats (not mice).
The Agency determined that a
quantitative cancer risk assessment is
not required. The RfD approach was
used to estimate cancer risk. Therefore
the chronic (non-cancer) risk assessment
is adequate estimate of cancer risk as
well as other chronic effects.

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring exposure data to complete a
comprehensive dietary exposure
analysis and risk assessment for
dimethenamid in drinking water.
Because the Agency does not have
comprehensive monitoring data,
drinking water concentration estimates
are made by reliance on simulation or
modeling taking into account data on
the physical characteristics of
dimethenamid.

The Agency uses the Generic
Estimated Environmental Concentration
(GENEEC) or the Pesticide Root Zone/
Exposure Analysis Modeling System
(PRZM/EXAMS) to estimate pesticide
concentrations in surface water and SCI-
GROW, which predicts pesticide
concentrations in groundwater. In
general, EPA will use GENEEC (a tier 1
model) before using PRZM/EXAMS (a
tier 2 model) for a screening-level
assessment for surface water. The
GENEEC model is a subset of the PRZM/
EXAMS model that uses a specific high-
end runoff scenario for pesticides.

GENEEC incorporates a farm pond
scenario, while PRZM/EXAMS
incorporate an index reservoir
environment in place of the previous
pond scenario. The PRZM/EXAMS
model includes a percent crop area
factor as an adjustment to account for
the maximum percent crop coverage
within a watershed or drainage basin.

None of these models include
consideration of the impact processing
(mixing, dilution, or treatment) of raw
water for distribution as drinking water
would likely have on the removal of
pesticides from the source water. The
primary use of these models by the
Agency at this stage is to provide a
coarse screen for sorting out pesticides
for which it is highly unlikely that
drinking water concentrations would
ever exceed human health levels of
concern.

Since the models used are considered
to be screening tools in the risk
assessment process, the Agency does
not use estimated environmental
concentrations (EECs) from these
models to quantify drinking water
exposure and risk as a %R{D or %PAD.
Instead, drinking water levels of
comparison (DWLOCs) are calculated
and used as a point of comparison
against the model estimates of a
pesticide’s concentration in water.
DWLOCs are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food, and from
residential uses. Since DWLOCs address
total aggregate exposure to
dimethenamid they are further
discussed in the aggregate risk sections
below.

Based on the GENEEC and SCI-GROW
models the estimated environmental
concentrations (EECs) of dimethenamid
in surface water and ground water, for
acute exposures are estimated to be 63.5
parts per billion (ppb) for surface water
and 0.412 ppb for ground water. The
EEG:s for chronic exposures are
estimated to be 17 ppb for surface water
and 0.412 ppb for ground water.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).
Dimethenamid is not registered for use
on any sites that would result in
residential exposure.

4. Cumulative exposure to substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider ‘“‘available

information” concerning the cumulative
effects of a particular pesticide’s
residues and “other substances that
have a common mechanism of toxicity.”

EPA does not have, at this time,
available data to determine whether
dimethenamid has a common
mechanism of toxicity with other
substances or how to include this
pesticide in a cumulative risk
assessment. Unlike other pesticides for
which EPA has followed a cumulative
risk approach based on a common
mechanism of toxicity, dimethenamid
does not appear to produce a toxic
metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that dimethenamid has a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see the final rule for
Bifenthrin Pesticide Tolerances
November 26, 1997, (62 FR 62961)
(FRL-5754-7).

C. Safety Factor for Infants and Children

1. Safety factor for infants and
children—i. In general. FFDCA section
408 provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for pre-natal
and post-natal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines that a different margin of
safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a MOE
analysis or through using uncertainty
(safety) factors in calculating a dose
level that poses no appreciable risk to
humans.

ii. Developmental toxicity studies. In
a developmental toxicity study in rats,
maternal toxicity was evidenced by
excessive salivation, increased liver
weight and reduced body weight gain
and food consumption at 215 and 425
milligrams per kilogram per day (mg/kg/
day). Developmental toxicity was
evidenced by an increased incidence of
resorption in the 425 mg/kg/day rats.
The maternal NOAEL is 50 mg/kg/day
and the maternal LOAEL is 215 mg/kg/
day. The developmental NOAEL is 215
mg/kg/day and the developmental
LOAEL is 425 mg/kg/day.

In a developmental toxicity study in
rabbits, maternal toxicity was evidenced
by decreased body weight, food
consumption and increased abortion/
premature delivery at 75 and 150 mg/
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kg/day. Developmental toxicity was
evidenced by increased abortion/
premature delivery and hyoid alae
angulated changes in the 150 mg/kg
group. The maternal NOAEL is 37.5 mg/
kg/day and the maternal LOAEL is 75
mg/kg/day. The developmental NOAEL
is 75 mg/kg/day and the developmental
LOAEL is 150 mg/kg/day.

iii. Reproductive toxicity study. In a
2—generation reproductive study in rats,
parental toxicity was evidenced by
significant reductions in body weight
and food consumption in males and
significant increases in absolute and
relative liver weights in both sexes.
Significant reductions in pup weight
during lactation occurred at 150 mg/kg/
day. The parental NOAEL is 36 mg/kg/
day and the parental LOAEL is 150 mg/
kg/day. The reproduction NOAEL is 36
mg/kg/day and the reproduction LOAEL
is 150 mg/kg/day.

iv. Conclusion. Based on the rat and
rabbit developmental toxicity studies as
well as the rat reproduction study, there
did not appear to be an increase in the
sensitivity of fetuses or offspring in
relation to either maternal or parental
toxicity. However, for purposes of these
section 18 uses, the additional FQPA
10x safety factor was retained since the
Agency’s FQPA Safety Factor
Committee has not assessed
dimethnamid at this time.

D. Aggregate Risks and Determination of
Safety

To estimate total aggregate exposure
to a pesticide from food, drinking water,

and residential uses, the Agency
calculates DWLOCs which are used as a
point of comparison against the model
estimates of a pesticide’s concentration
in water (EECs). DWLOC values are not
regulatory standards for drinking water.
DWLOCs are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food and residential
uses. In calculating a DWLOC, the
Agency determines how much of the
acceptable exposure (i.e., the PAD) is
available for exposure through drinking
water e.g., allowable chronic water
exposure (mg/kg/day) = cPAD —
(average food + chronic non-dietary,
non-occupational exposure). This
allowable exposure through drinking
water is used to calculate a DWLOC.

A DWLOC will vary depending on the
toxic endpoint, drinking water
consumption, and body weights. Default
body weights and consumption values
as used by the USEPA Office of Water
are used to calculate DWLOCs: 2L/70 kg
(adult male), 2L/60 kg (adult female),
and 1L/10 kg (child). Default body
weights and drinking water
consumption values vary on an
individual basis. This variation will be
taken into account in more refined
screening-level and quantitative
drinking water exposure assessments.
Different populations will have different
DWLOGCs. Generally, a DWLOC is
calculated for each type of risk
assessment used: acute, short-term,
intermediate-term, chronic, and cancer.

When EECs for surface water and
groundwater are less than the calculated
DWLOCs, OPP concludes with
reasonable certainty that exposures to
dimethenamid in drinking water (when
considered along with other sources of
exposure for which OPP has reliable
data) would not result in unacceptable
levels of aggregate human health risk at
this time. Because OPP considers the
aggregate risk resulting from multiple
exposure pathways associated with a
pesticide’s uses, levels of comparison in
drinking water may vary as those uses
change. If new uses are added in the
future, OPP will reassess the potential
impacts of dimethenamid on drinking
water as a part of the aggregate risk
assessment process.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food to dimethenamid
will occupy less than 1% of the aPAD
for the U.S. population, less than 1% of
the aPAD for females 13 years and older,
less than 1% of the aPAD for all infants
and less than 1% of the aPAD for all
children. In addition, despite the
potential for acute dietary exposure to
dimethenamid in drinking water, after
calculating DWLOCs and comparing
them to conservative model estimated
environmental concentrations of
dimethenamid in surface and ground
water. EPA does not expect the
aggregate exposure to exceed 100% of
the aPAD, as shown in the following
Table 2:

TABLE 2.— AGGREGATE RISK ASSESSMENT FOR ACUTE EXPOSURE TO DIMETHENAMID

] aPAD (mg/ Surface Ground Acute
Population subgroup kg) % aPAD (Food) water EEC | water EEC DWLOC
(ppb) (ppb) (ppb)
U.S. Population 0.215 Less than 1% 65.5 0.412 7,500
Females (13-19 years old) 0.215 Less than 1% 65.5 0.412 6,500
All Infants 0.215 Less than 1% 65.5 0.412 2,200

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to dimethenamid from
food will utilize less than 1% of the
cPAD for the U.S. population, 2% of the
cPAD for non-nursing infants (the most
highly exposed infant subpopulation)

and 1% of the cPAD for children 1-6
years old (the most highly exposed
children subpopulation). There are no
registered residential uses for
dimethenamid. In addition, despite the
potential for chronic dietary exposure to
dimethenamid in drinking water, after
calculating the DWLOCs and comparing

them to conservative model estimated
environmental concentrations of
dimethenamid in surface and ground
water. EPA does not expect the
aggregate exposure to exceed 100% of
the cPAD, as shown in the following
Table 3.

TABLE 3.— AGGREGATE RISK ASSESSMENT FOR CHRONIC (NON-CANCER) EXPOSURE TO DIMETHENAMID

] cPAD mg/ Surface Ground Chronic
Population subgroup kg/day % cPAD (Food) water EEC | Water EEC DWLOC
(ppb) (ppb) (ppb)
U.S. population 0.005 Less than 1% 17 0.412 180
Non-Nursing infants 0.005 2% 17 0.412 50
Children, 1-6 years old 0.005 1% 17 0.412 49
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3. Short-term risk. Short-term
aggregate exposure takes into account
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).
Dimethenamid is not registered for use
on any sites that would result in
residential exposure. Therefore, the
aggregate risk is the sum of the risk from
food and water, which were previously
addressed.

4. Intermediate-term risk.
intermediate-term aggregate exposure
takes into account non-dietary, non-
occupational exposure plus chronic
exposure to food and water (considered
to be a background exposure level).
Dimethenamid is not registered for use
on any sites that would result in
residential exposure. Therefore, the
aggregate risk is the sum of the risk from
food and water, which were previously
addressed.

5. Aggregate cancer risk for U.S.
population. Dimethenamid has been
classified as a Category “C” (possible
human carcinogen). Based on increased
tumor incidence only in rats (not mice).
The Agency determined that a
quantitative cancer risk assessment is
not required. The RfD approach was
used to estimate cancer risk. Therefore,
the chronic (non-cancer) risk
assessment, which was previously
addressed, is adequately protective for
cancer risk as well as other chronic
effects.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population,and to infants and children
from aggregate exposure to
dimethenamid residues.

V. Other Considerations
A. Analytical Enforcement Methodology

Adequate analytical methodology is
available to enforce the tolerance
expression. Nitrogen Phosphorus
Detection-Gas Liquid Chromatography
(NPD-GLC) method (AM—-0884-0193-1)
has been submitted (7/89) for
publication in the Pesticide Analytical
Manual, Volume II, to enforce tolerances
for residues of dimethenamid in/on
plant and soil samples. The method may
be requested from: Calvin Furlow,
PRRIB, IRSD (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW,
Washington, DC 20460; telephone
number: (703) 305-5229; e-mail address:
furlow.calvin@epa.gov.

B. International Residue Limits

There are no established Codex,
Mexican, or Canadian maximum residue

limits for dimethenamid in/on onions,
dry bulb and sugar beet, tops and sugar
beet, roots.

C. Conditions

A 30—day pre-harvest interval will be
observed for dry bulb onions. No pre-
harvest interval is required for sugar
beets due to the timing of the
applications.

VI. Conclusion

Therefore, the tolerance is established
for residues of dimethenamid, 2-chloro-
N-[(1-methyl-2-methoxy)ethyl]-N-(2,4-
dimethylthien-3-yl)-acetamide, in or on
dry bulb onions at 0.01 ppm, sugar beets
roots and tops at 0.01 ppm and sugar
beet dry pulp and molasses at 0.05 ppm.

VII. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA of 1996, EPA will
continue to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirementof a
tolerance issued by EPA under new
section 408(d), as was provided in the
old FFDCA sections 408 and 409.
However, the period for filing objections
is now 60 days, rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket control
number OPP-301038 in the subject line
on the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before October 23, 2000.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40

CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900), Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. You
may also deliver your request to the
Office of the Hearing Clerk in Rm. C400,
Waterside Mall, 401 M St.,.SW.,
Washington, DC 20460. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 260-4865.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement ‘“when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—
5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VILA., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in Unit I.B.2. Mail your
copies, identified by the docket control
number OPP-301038, to: Public
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Information and Records Integrity
Branch, Information Resources and
Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. In
person or by courier, bring a copy to the
location of the PIRIB described in Unit
I.B.2. You may also send an electronic
copy of your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 file
format or ASCII file format. Do not
include any CBI in your electronic copy.
You may also submit an electronic copy
of your request at many Federal
Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VIII. Regulatory Assessment
Requirements

This final rule establishes time
limited tolerances under FFDCA section
408. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). This final rule does
not contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
prior consultation as specified by
Executive Order 13084, entitled
Consultation and Coordination with
Indian Tribal Governments (63 FR
27655, May 19, 1998); special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or require OMB review or any

Agency action under Executive Order
13045, entitled Protection of Children
from Environmental Health Risks and
Safety Risks (62 FR 19885, April 23,
1997). This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—-113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a FIFRA
section 18 exemption under FFDCA
section 408, such as the tolerances in
this final rule, do not require the
issuance of a proposed rule, the
requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism, August 10, 1999 (64 FR
43255). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of FFDCA section 408(n)(4).

IX. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United

States prior to publication of this final
rule in the Federal Register This final
rule is not a “‘major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

August 15, 2000.
Peter Caulkins,

Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180— [AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), (346a) and
371.

2. Section 180.464 is revised to read
as follows:

§180.464 Dimethenamid, 2-chloro-N-[(1-
methyl-2-methoxy)ethyl]-N-(2,4-
dimethylthien-3-yl)-acetamide

(a) General. Tolerances are
established for residues of the herbicide
dimethenamid, 1(R,S)-2-chloro-N-[(1-
methyl-2-methoxy)ethyl]-N-(2,4-
dimethylthien-3-yl)-acetamide in or on
the following food commodities:

: Parts per
Commodity million

Beans, dry .......cccoceieiiiiieniinenn. 0.01
Corn, fodder 0.01
Corn, forage 0.01
Corn, grain .......ccceeeceeeenieeennne. 0.01
Corn, sweet, fodder (stover) ..... 0.01
Corn, sweet, forage .................. 0.01
Corn, sweet (kernels plus cobs

with husks removed) ............. 0.01
Peanut, hay .........ccceee 0.01
Peanut, nutmeat ............. 0.01
Sorghum, grain, fodder ............. 0.01
Sorghum, grain, forage ............. 0.01
Sorghum, grain 0.01
Soybeans ........cccceveiiiiiicnnene 0.01

(b) Section 18 emergency exemptions.
Time-limited tolerances are established
for residues of the herbicide
dimethenamid in connection with the
use of the pesticide under section 18
emergency exemptions granted by EPA.
These tolerances will expire and are
revoked on the dates specified in the
following table.
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(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
[Reserved]

[FR Doc. 00-21672 Filed 8-23-00; 8:45 am]
BILLING CODE 6560-50-S

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 00-1754; MM Docket No. 98-99; RM—
9283 and RM-9695]

Radio Broadcasting Services;
Shoshoni and Dubois, Wyoming

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In response to a Notice of
Proposed Rule Making, 63 FR 36199
(July 2, 1998), this document allots
Channels 290C and 244A to Shoshoni,
Wyoming as the community’s first and
second local transmission services. The
coordinates for those channels are 43—
14-06 North Latitude and 108—-06—36
West Longitude. This document also
allots Channel 231A to Dubois,
Wyoming as that community’s first local
service. The coordinates for Channel
231A are 43-32-36 North Latitude and
109-37-48 West Longitude.

DATES: Effective September 18, 2000.
Filing windows for channels 290C and
244A at Shoshoni and Channel 231A at
Dubois will not be opened at this time.
Instead, the issue of opening a filing
window for those channels will be
addressed by the Commission in a
subsequent Order.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT: R.
Barthen Gorman, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 98—99,
adopted July 26, 2000, and released
August 4, 2000. The full text of this

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Wyoming, is amended
by adding Shoshoni, Channels 290C and
244A, and Dubois, Channel 231A.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 00-21575 Filed 8—23-00; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

Radio Broadcasting Services; Various
Locations

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, on its own
motion, editorially amends the Table of
FM Allotments to specify the actual
classes of channels allotted to various
communities. The changes in channel
classifications have been authorized in
response to applications filed by
licensees and permittees operating on
these channels. This action is taken
pursuant to Revision of Section
73.3573(a)(1) of the Commission’s Rules
Concerning the Lower Classification of
an FM Allotment, 4 FCC Rcd 2413
(1989), and the Amendment of the
Commission’s Rules to permit FM
Channel and Class Modifications
[Upgrades] by Applications, 8 FCC Rcd
4735 (1993).

DATES: Effective August 24, 2000.

12th Street, SW, Washington, D.C. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, Inc., 1231 20th
Street, NW, Washington, DC. 20036,
(202) 857-3800, facsimile (202) 857—
3805.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under California, is
amended by removing Channel 253B
and adding Channel 253B1 at Delano
and by removing Channel 237B1 and
adding Channel 237B at Fort Bragg.

3. Section 73.202(b), the Table of FM
Allotments under Colorado, is amended
by removing Channel 288A and adding
Channel 289C3 at Sterling.

4. Section 73.202(b), the Table of FM
Allotments under Georgia, is amended
by removing Channel 235C and adding
Channel 235C1 at Atlanta.

5. Section 73.202(b), the Table of FM
Allotments under Idaho, is amended by
removing Channel 271A and adding
Channel 271C1 at Driggs and by
removing Channel 296A and adding
Channel 296C1 at Idaho Falls.

6. Section 73.202(b), the Table of FM
Allotments under Illinois, is amended
by removing Channel 236A and adding
Channel 236B1 at Carterville.

7. Section 73.202(b), the Table of FM
Allotments under Kansas, is amended
by removing Channel 265A and adding
Channel 265C3 at Clay Center.

8. Section 73.202(b), the Table of FM
Allotments under Kentucky, is amended
by removing Channel 221C3 and adding
Channel 221C2 at Carlisle and by
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removing Channel 222C2 and adding
Channel 222C3 at London.

9. Section 73.202(b), the Table of FM
Allotments under Louisiana, is
amended by removing Channel 250A
and adding Channel 250C2 at De
Ridder.

10. Section 73.202(b), the Table of FM
Allotments under Michigan, is amended
by removing Channel 288A and adding
Channel 288C1 at Pickford.

11. Section 73.202(b), the Table of FM
Allotments under Nebraska, is amended
by removing Channel 272C3 and adding
Channel 275C1 at Kearney.

12. Section 73.202(b), the Table of FM
Allotments under New Mexico, is
amended by removing Channel 275A
and adding Channel 275C2 at Las Vegas.

13. Section 73.202(b), the Table of FM
Allotments under Oregon, is amended
by removing Channel 259A and adding
Channel 259C3 at Bend.

14. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
removing Channel 251C2 and adding
Channel 251C1 at Anson and by
removing Channel 240C3 and adding
Channel 239C2 at Big Spring and by
removing Channel 284C and adding
Channel 284C1 at Burkburnett and by
removing Channel 236C2 and adding
Channel 236C1 at Comfort and by
removing Channel 241C2 and adding
Channel 241C1 at Odessa and by
removing Channel 285C2 and adding
Channel 285C1 at Pilot Point and by
removing Channel 245A and adding
Channel 245C3 at Pittsburg.

15. Section 73.202(b), the Table of FM
Allotments under Washington, is
amended by removing Channel 249A
and adding Channel 249C3 at East
Wenatchee.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 00-21398 Filed 8—23—00; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 000511130-0237-02; I.D.
032900C]

RIN 0648-AN25

Fisheries of the Exclusive Economic
Zone Off Alaska; Allocation of Pacific
Cod among Vessels Using Hook-and-
line or Pot Gear in the Bering Sea and
Aleutian Islands

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; revision of final
2000 harvest specifications; closure.

SUMMARY: NMFS issues regulations to
implement Amendment 64 to the
Fishery Management Plan for the
Groundfish Fishery of the Bering Sea
and Aleutian Islands Area (FMP). NMFS
also revises the 2000 harvest
specifications for Pacific cod in the
Bering Sea and Aleutian Islands
management area (BSAI) to be
consistent with these regulations and
closes directed fishing for Pacific cod in
the BSAI by hook-and-line catcher
vessels over 60 ft length overall (LOA)
and pot vessels over 60 ft LOA. This
closure is necessary to prevent
exceeding the respective allocations of
the hook-and-line and pot gear (fixed
gear) Pacific cod total allowable catch
(TAC) specified for each of these gear
sectors in Amendment 64 and
implemented by this final rule and the
revised specifications. This final rule is
necessary to implement Amendment 64
and to respond to the fishing industry’s
socioeconomic needs that have been
identified by the North Pacific Fishery
Management Council (Council). It is
intended to promote the goals and
objectives of the FMP.

DATES: Final rule and revisions to the
specifications are effective September 1,
2000; Closure is effective 1200 hrs,
Alaska local time (A.Lt.), September 1,
2000, until 2400 hrs, A.l.t., December
31, 2000.

ADDRESSES: Copies of Amendment 64
and the Environmental Assessment/
Regulatory Impact Review/Initial
Regulatory Flexibility Analysis (EA/
RIR/IRFA) and the supplementary Final
Regulatory Flexibility Analysis (FRFA)
prepared for this action are available
from the Council at 605 West 4th
Avenue Suite 306, Anchorage, AK
99501, telephone 907-271-2809. Send

comments on any ambiguity or
unnecessary complexity arising from the
language used in this final rule to
Regional Administrator, 709 West Ninth
Street, Federal Office Building, Suite
453, National Marine Fisheries Service,
Ju:neau, AK 99801.

FOR FURTHER INFORMATION CONTACT:
James Hale, 907-586-7228.
SUPPLEMENTARY INFORMATION : NMFS
manages the groundfish fisheries in the
Exclusive Economic Zone (3 to 200
miles offshore) of the BSAI pursuant to
the FMP, which the Council prepared
and NMFS approved in accordance with
the Magnson-Stevens Fishery
Conservation and Management Act,
Pub. L. 94-265, 16 U.S.C. 1801
(Magnson-Stevens Act).

The Council adopted Amendment 64
at its October 1999 meeting. NMFS
published the Notice of Availability for
the amendment in the Federal Register
on April 11, 2000 (65 FR 19354),
inviting public review and comment on
the FMP amendment through June 12,
2000. NMFS approved Amendment 64
on July 12, 2000.

NMEFS published a proposed rule to
implement Amendment 64 and revise
the 2000 harvest specifications for
Pacific cod in the Federal Register on
May 26, 2000 (65 FR 34133). The public
comment period on the proposed rule
ended on July 10, 2000. NMFS received
a total of 14 letters of comment, 11
supporting the amendment and 3
opposing it. All comments are
summarized and responded to under the
Response to Comments section.

Background and Need for Action

Beginning in 1997, Amendment 46 to
the FMP allocated the TAC for BSAI
Pacific cod among vessels using jig gear,
trawl gear, and fixed gear. Two percent
of the TAC is reserved for jig gear, 47
percent for trawl gear, and 51 percent
for fixed gear. The amendment further
split the trawl allocation equally
between catcher vessels and catcher/
processor vessels, but no split was
adopted for the 51 percent allocated to
hook-and-line and pot vessels.

Increased prices for Pacific cod,
reduced crab guideline harvest levels,
and shortened or canceled crab seasons
due to low resource abundance have
resulted in increased harvests of Pacific
cod by vessels using pot gear.
Fishermen displaced from crab fisheries
have expressed ongoing interest in
fishing for Pacific cod, aggravating
concerns by long-term Pacific cod
fishermen about erosion of their gear
harvest shares in the cod fishery in favor
of new entrants using pot gear who,
until very recently, focused harvest
activity in the BSAI crab fisheries.
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In response to these concerns, the
Council initiated an analysis at its April
1999 meeting of the effects of splitting
the fixed gear allocation of Pacific cod
in the BSAI among hook-and-line
catcher/processor vessels, hook-and-line
catcher vessels, and catcher vessels and
catcher/processors using pot gear. At its
June 1999 meeting, the Council
reviewed the analysis and drafted the
following problem statement to guide
further analysis of alternatives for
Amendment 64:

The hook-and-line and pot fisheries for
Pacific cod in the Bering Sea/Aleutian
Islands are fully utilized. Competition for
this resource has increased for a variety of
reasons, including increased market value of
cod products and a declining acceptable
biological catch and total allowable catch.
Longline and pot fishermen who have made
significant long-term investments, have long
catch histories, and are significantly
dependent on the BSAI cod fisheries need
protection from others who have little or
limited history and wish to increase their
participation in the fishery. This requires
prompt action to promote stability in the
BSAI fixed gear cod fishery until
comprehensive rationalization is completed.

The subsequent analysis reviewed, in
addition to the status quo, alternatives
for separate Pacific cod allocations for
the different hook-and-line and pot gear
users that approximate their historical
catches over the past 4 years. The
options analyzed determined those
percentages based on catch histories
from (1) 1996 and 1997, (2) 1997 and
1998, (3) 1996 through 1998, and (4)
1995 through 1998. In general, the
allocations that would result from these
options ranged between 80 and 85
percent to hook-and-line vessels and
between 15 and 20 percent to pot
vessels.

At its October 1999 meeting, the
Council adopted Amendment 64 to set
Pacific cod directed fishing allowances
for the different hook-and-line and pot
gear users (sectors) in the following
percentages: Hook-and-line catcher/
processor vessels, 80 percent; hook-and-
line catcher vessels, 0.3 percent; pot
gear vessels, 18.3 percent; and hook-
and-line or pot catcher vessels less than
60 ft LOA, 1.4 percent. These
percentages represent divisions of the
hook-and-line or pot gear TAC after a
deduction of estimated incidental catch
of Pacific cod in other groundfish hook-
and-line or pot gear fisheries.

Amendment 64 requires that specific
provisions for the accounting of these
directed fishing allowances and the
transfer of unharvested amounts of these
allowances to other vessels using hook-
and-line or pot gear be set forth in
regulations. This final rule sets forth
these provisions.

Harvests by pot and hook-and-line
catcher vessels less than 60 ft LOA will
accrue against the 1.4-percent allocation
only after pot vessels and hook-and-line
catcher vessels harvest the respective
18.3 percent and 0.3 percent allocations.
Managing the allocations in this manner
will ensure that cod is available to the
smaller catcher vessels even after the
larger vessels in their gear sector have
taken their allocation. Nevertheless, if
the pot gear fishery lasts longer than the
hook-and-line fishery, then the small
hook-and-line catcher vessels could
begin (and possibly finish) harvesting
the 1.4-percent allocation before catcher
vessels under 60 ft LOA using pot gear
have an opportunity to harvest any of
the 1.4-percent allocation set aside for
smaller catcher vessels.

Because a sector of the BSAI Pacific
cod fishery may not be able to harvest
its entire allocation in a year due to
halibut bycatch constraints or, in the
case of the jig fishery, insufficient effort
in the fishery, the Council also provided
direction on how projected unharvested
amounts of a gear’s directed fishing
allowance may be transferred to a
different user group. Unharvested
amounts (roll-overs) from the jig or
trawl gear allocations will be
apportioned between catcher-processors
using hook-and-line gear and vessels
equal to or greater than 60 ft LOA using
pot gear according to the actual harvest
of roll-overs by these two sectors during
the 3-year period from 1996 to 1998.
Projections based on information in the
analysis for this action indicate that 94.7
percent of the cod will be allocated to
the hook-and-line catcher-processor
fleet and the remaining 5.3 percent to
the pot fleet. In addition, any amounts
of Pacific cod annually allocated to
catcher vessels using hook-and-line gear
or to vessels less than 60 ft LOA that are
projected to remain unharvested will be
rolled over to the hook-and-line catcher-
processor fleet in September.

The Pacific cod directed fishing
allowances established by Amendment
64 for the different fixed gear sectors
terminate on December 31, 2003.
Continuing the allocation percentages of
Pacific cod set forth in Amendment 64
or changing them after that date will
require Council adoption and NMFS’
approval of a new FMP amendment. In
adopting an expiration date for the
proposed amendment, the Council
reasoned that 3 years would be
sufficient time to evaluate the impact of
this action in light of other impending
changes for the BSAI fixed-gear fishery,
such as upcoming Amendment 67 to
require Pacific cod and gear
endorsements on permits issued under
the License Limitation Program (LLP).

Whereas Amendment 64 establishes
allocations for different sectors of the
fixed-gear fishery, upcoming
Amendment 67 would limit the
participants to those who meet certain
historical criteria. Prior to the expiration
date, the Council intends to reconsider
the issue in light of other proposed
changes impending for the BSAI Pacific
cod groundfish fisheries, including
proposed gear or species endorsements
on permits issued under the license
limitation program.

In adopting Amendment 64, the
Council recognized that a separate
regulatory amendment would be needed
to apportion the 900 mt Pacific halibut
prohibited species mortality limit
established for nontrawl gear in
regulations at § 679.21(e)(2) among
catcher vessels and catcher/processor
vessels fishing for Pacific cod using
hook-and-line gear. Current regulations
authorize only a separate Pacific halibut
bycatch allowance to the “Pacific cod
hook-and-line fishery” defined at §
679.21(e)(4)(ii)(A). Thus, catcher/
processor vessels using hook-and-line
gear to fish for Pacific cod could attain
amounts of halibut bycatch mortality
that would result in prohibition of
directed fishing for Pacific cod by all
vessels using hook-and-line gear,
including catcher vessels using this gear
type under a separate Pacific cod
directed fishing allowance.

To respond to this concern, the
Council has requested staff to develop
an analysis of regulatory measures that
would authorize further allocation of
the Pacific halibut mortality limits
among vessels using hook-and-line or
pot gear. If the Council adopts such
regulatory measures in the future, a
proposed rule a proposed rule would be
published for public review and
comment.

Incidental Catch Allowance (ICA)

Pacific cod also are taken incidentally
in directed fisheries using hook-and-line
or pot gear for other species. To the
extent practicable, NMFS credits this
incidental harvest against the TAC to
ensure that Pacific cod are not
overharvested. This final rule requires
the Regional Administrator of NMFS,
Alaska Region, to annually establish an
incidental catch allowance for Pacific
cod taken in other directed hook-and-
line and pot fisheries for groundfish.
The incidental catch allowance will be
deducted from the overall hook-and-line
or pot gear allocation of the Pacific cod
TAC before that allocation is divided
among the different hook-and-line and
pot gear user groups.

The incidental catch of Pacific cod
occurs in non-groundfish fisheries such
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as the hook-and-line gear fishery for
Pacific halibut or the crab pot gear
fisheries. Sufficient data currently are
not collected from these fisheries that
would allow NMFS to extrapolate useful
estimates of incidental catch for
purposes of specifying the annual ICA
and deducting these amounts from the
Pacific cod TAC allocated to vessels
using hook-and-line or pot gear as
directed fishing allowances. The total
IAC amount of Pacific cod in the crab
and Pacific halibut fisheries likely
exceeds several thousand mt based on
(1) anecdotal information on the amount
of incidentally caught Pacific cod used
as bait in the crab fisheries, (2) the fact
that the Pacific halibut fishery during
summer months typically occurs in
relatively shallow water where Pacific
cod are prevalent, and (3) assumptions
on amount of gear deployed and
incidental catch rates. In the absence of
the quantitative data needed to estimate
incidental Pacific cod harvests in the
halibut and crab fisheries, NMFS
intends to estimate the ICA only on the
basis of incidental catch estimated for
the non-Pacific cod hook-and-line or pot
gear groundfish fisheries.

NMFS recognizes the potential
biological significance of not accounting
for all incidental catch of Pacific cod in
non-trawl fisheries and intends to
explore with the State of Alaska and the
International Pacific Halibut
Commission options to collect better
information on incidental catch rates of
non-target species in the crab and
Pacific halibut fisheries. NMFS further
anticipates that improved estimates of
incidental catch amounts in these
fisheries will be available to the Council
when it reassesses BSAI Pacific cod
allocation issues prior to the expiration
date of Amendment 64. Until then,
NMFS stock assessment scientists
believe that, while the amounts of
Pacific cod taken in the crab and Pacific
halibut fisheries could exceed several
thousand mt, this level of mortality does
not pose significant concerns for
overfishing or sustainable resource
management of the Pacific cod resource
given the conservative management of
this species under the FMP. NMFS
firmly believes that steps must be taken
to collect the data necessary to obtain
better estimates of overall mortality of

Pacific cod in the non-groundfish
fisheries.

Subsequent to the Council’s October
1999 adoption of Amendment 64,
several owners of catcher/processor
vessels using pot gear to participate in
a directed fishery for Pacific cod
petitioned the Council to initiate a
separate FMP amendment that would
authorize separate Pacific cod directed
fishing allowances for catcher/processor
vessels using pot gear and catcher
vessels using pot gear. This petition was
based on the assumptions that increased
fishing effort for Pacific cod with pot
gear is due primarily to catcher vessels
using pot gear and that the historical
harvest share of cod by catcher/
processor vessels using pot gear is
threatened. In response to these
concerns, the Council requested staff to
develop a separate FMP amendment
that would authorize a further allocation
of Pacific cod between these two
sectors. If adopted by the Council in the
future, the proposed amendment and a
proposed rule to implement it would be
published in the Federal Register for
public review and comment.

Revision of 2000 Harvest Specifications
for Pacific Cod

In December 1999, the Council
recommended seasonal allowances for
the 51 percent of the Pacific cod TAC
allocated to the hook-and-line or pot
gear fisheries. The seasonal allowances
are authorized under § 679.20(a)(7)(iv)
and are based on the criteria set forth at
§ 679.20(a)(7)(iv)(B). The final 2000
harvest specifications for BSAI
groundfish were approved by NMFS
and published in the Federal Register
on February 18, 2000 (65 FR 8282).

By this action NMFS also revises the
final 2000 harvest specifications in
concert with the hook-and-line and pot
gear allocations in the amendment. The
final 2000 harvest specifications set the
hook-and-line or pot gear allocation of
the 2000 Pacific cod TAC at 91,048 mt.
An incidental catch allowance of 500
mt, derived from estimates of incidental
catch of Pacific cod in other groundfish
fisheries from 1996-1999, will be
deducted from the hook-and-line or pot
gear allocation of the Pacific cod TAC
before the allocation is apportioned to
the separate gear sectors.

As noted in the preamble to the
proposed rule (65 FR 34133, May 26,

2000), a mid-year implementation of
Amendment 64 requires that any
overage of a sector’s annual allocation of
Pacific cod be deducted proportionately
from the other sectors’ allocations
remaining for the year. The directed
fishery for Pacific cod by vessels using
pot or hook-and-line gear was closed on
March 10, 2000, when harvest amounts
reached the first seasonal allowance of
Pacific cod specified for these vessels.
At that time, the pot-gear fishery had
harvested 20.4 percent of the annual
fixed gear directed fishing allowance.
This amount represents 111 percent of
the 2000 allocation for pot gear vessels
(regardless of LOA) authorized by
Amendment 64. Also, the hook-and-line
catcher vessel fleet had harvested 0.35
percent of the directed fishing
allowance for the fixed gear fleet, or 116
percent of the 2000 allocation for all
hook-and-line catcher vessels
(regardless of LOA) authorized under
Amendment 64. Because these
allocations have been exceeded, this
action also closes the hook-and-line
catcher vessel and pot gear sectors to
further directed fishing for Pacific cod
in the BSAI in 2000.

The Council intends that harvests by
fixed gear sector vessels under 60 ft
LOA only accrue against the allocation
to fixed gear vessels under 60 ft LOA
after the pot or longline catcher vessels
harvested their 18.3 percent and 0.3
percent allocations, respectively. This
set aside allocation provides that the
smaller vessels will have Pacific cod
available for harvest even after the larger
vessels in their sector have taken their
allocation. The hook-and-line catcher/
processor and small vessel sectors’
allocations are adjusted downward to
account for the overharvests by pot gear
and hook-and-line catcher vessels. Table
1 lists the revisions to the final 2000
allocations and seasonal
apportionments of the Pacific cod TAC.

Consistent with § 679.20(a)(7)(iv)(C),
any portion of the first seasonal
allowance of the catcher/processor
hook-and-line gear allocation that is not
harvested by the end of the first season
will become available on September 1,
the beginning of the third season. No
seasonal apportionment of the amounts
of Pacific cod allocated to catcher
vessels or to vessels using pot gear is
specified for 2000.
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TABLE 1.—YEAR 2000 GEAR SHARES AND SEASONAL APPORTIONMENTS OF THE BSAI PACIFIC COD
HOOK-AND-LINE AND POT GEAR ALLOCATION

Harvest (mt) Adjusted Seasonal apportionment?
Gear Sector Percent Share (mt) as of 7/13/ Share (mt)!
2000 Date Amount (mt)

Hook-and-Line Catcher-Processors 80 72,438 40,433 70,558 | Jan 1-Apr 30 ..... 50,237

May 1-Aug 31 ...

Sept 1-Dec 31 .. 20,321

Hook-and-Line Catcher-Vessels 0.3 272 318 -- | Jan 1-Dec 31 .... 272

Pot Gear Vessels 18.3 16,570 18,442 -- | Jan 1-Dec 31 ... 16,570

Catcher Vessels under 60 feet LOA using 14 1,268 | oo, 1,230 | Jan 1-Dec 31 .... 1,230
Hook-and-line or Pot Gear

Sub-total .....occeeiiiii 100 90,548 | oiiiiiiiiieieiiees | e | e 90,548

Incidental Catch Allowance 500 500

Total hook-and-line and pot gear alloca- 91,048 91,048

tion of Pacific cod TAC

1 Shares are adjusted proportionately to account for overages by the hook-and-line catcher vessel and pot gear sectors.
2 Any unused portion of the first seasonal Pacific cod allowance specified for catcher/processors using hook-and-line fishery will be reappor-

tioned to the third seasonal allowance.

Response to Comments

NMFS received a total of 14 letters of
comment, all of which are summarized
and responded to in this section. Of the
total, the 11 letters that support the
amendment and make essentially the
same comment are summarized under
comment 1. Of the three letters
opposing the amendment, the two
signed by a single author, make the
same objections to the amendment and
are summarized under comment 2; the
third letter is summarized under
comment 3.

Comment 1. Amendment 64 is
necessary to the stability and overall
rationalization of the fixed gear Pacific
cod fishery in the BSAI, especially with
the likely increase of fishing effort by
vessels formerly targeting crab. All
comment writers encourage prompt
implementation of the amendment, and
six letters explicitly entreat NMFS to
implement the amendment by
September 1.

Response. NMFS agrees and is
expediting implementation of the
amendment.

Comment 2. Amendment 64 and its
implementing rule are opposed for the
following four reasons: (1) The Initial
Regulatory Flexibility Analysis (IRFA)
for Amendment 64 does not satisfy the
requirements of the Regulatory
Flexibility Act (RFA) because the IRFA
estimates the number of small entities
impacted by this action, rather than
specifying their exact number. (2)
Because the exact number of affected
small entities is unknown, NMFS could
not adequately consider measures that
would minimize any impacts on small
entities. (3) For purposes of the RFA,
pot vessels constitute the “universe of
small entities” potentially impacted by

this action and should, therefore, be the
sole focus of any measures to mitigate
this action’s impact on small entities. (4)
Amendment 64 does not adhere to the
conservation and community goals of
the Magnson-Stevens Act, as required
by national standard 4 (allocations shall
be fair and equitable), national standard
5 (conservation and management
measures shall consider efficiency, but
not have economic allocation as their
sole purpose), and national standard 8
(conservation and management
measures shall provide for the sustained
participation of fishing communities
and minimize adverse impacts on such
communities).

Response. Section 603(b)(3) of the
RFA requires that an IRFA contain “a
description of and, where feasible, an
estimate of the number of small
entities” to which an action will apply.
The IRFA and supplemental IRFA for
Amendment 64 contain such a
description and a reasonable estimate of
the number of affected small entities, as
defined by the RFA (see Classification
for a summary of the IRFA and the
estimated numbers of affected small
entities).

For purposes of the RFA, a small
entity is defined as a business that is
independently owned and operated, is
not dominant in its field of operation,
and has combined annual receipts not
in excess of $3 million. The IRFA
identifies such entities in the BSAI fixed
gear Pacific cod fishery, many of which
are not pot vessels. Construing pot
vessels alone as the entire “universe” of
affected small entities would fail to
satisfy the agency’s requirements under
the RFA. Those requirements are met by
considering all small entities as the

“universe of small entities” potentially
impacted by the action.

The EA/RIR/IRFA for Amendment 64
presented alternatives with different
percentage allocations, each of which
represented tradeoffs in terms of
impacts. Some small entities may be
negatively impacted, and others
positively impacted. Amendment 64,
the Council’s preferred alternative,
represents the Council’s deliberate
intent to minimize impacts on small
entities by allocating more cod to
catcher vessels delivering to shore-based
processors than they have hi